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FIRST CIRCUIT

Massachusetis

Herz v Secly of the Eves, Office of Enengy £ Envil. Affarrs, 2000 Mass App, LEXIS 266 (Mass App. Ct Feb, 27, 2009,
Several condaminium owners and residents challenged an amendment to 3 municipal harbor plan that would allow the
development of @ wharf abutting their property. The defendants, including the Secretary of the Executive Office of Energy
and Environmental Affairs, argued that the residents lacked standing fo bring the claim. The Appeals Courd of
Massachusetts agreed and dismissed the claim. The court found that municipal harbor plan regulations did not provide
the residents with special status for standing purposes and their intereste were not protected under trust lands
regulations.

htkp:feeeds. mass reports comiopinionarchivel

THIRD CIRCLUIT

Am. Bird Conservancy v. Kempthomes, 2005 LS. App. LEXIS 5135 {3d Cir. Mar. 11, 2004).
The American Bird Conservancy and other conservation groups petitioned the Fish and Wildlife Serdice (FWSE] to

underake emergency rulemaking to st the red knof, @ migratory shone bird, 85 endangersd. When the FWS dechned,
the groups filed suit claiming that the FWS was in violabon of the Endangered Species Act (ESA). Although the FWS did
nod engage in emergency rulemaking, 1 issued a ingl delermination finding that the listing of the red Knot was “warmanied
but precieded ” The Unded States District Coun for the Distnct of Mew Jersey dismissed the comglaint. The groups
appealed. The FWS argued that the “waranted but preclueded” listing rendered the groups’ claim mool The Third Cincuit

agread, neting that because the red knol 15 on the agency’s watchlist, an emergency manitanng system was availatde Tor
emergency protection of the red knot

New Jersey

Oragan ¥. New Jersay Den' of Envll. Prad, 2009 MN.J. Super. LEXIS 45 (App. Div. Mar. 6, 2008).

Tha Mew Jarsay Dapartmant of Envirenmental Protection {DEP) denied a homeowner a New Jarsey Coastal Area Facility
Faviaw Act (CAFRA) coastal general permit that would allow him te rebuild an sceanfront home nine feat closer o the
ocaan, When the homaoswner challenged the denial, the DEP sswed an authorization to build the home ®in lieu of the
parmit” after finding & “Migaton nsk” Adjacent landowners challenged the DEP's authorization. Noting that the
hemeowner did not meel the express language of the exception 1o the requlatory development ban, the court held that
DEF incormectly assessed its Migation nsk, Funhermone, the court Reld that the DEP could not use 05 setlement process
to clreurrvent substantive permithing requirermeants of CAFRA o allow regulated development in coastal region governed
by CAFRA.

http:ffwesene judiciary . state. nj. uslopinions/ab743-06. pdf

FIFTH CIRCUIT

Texas

Linitend Slales v Soruges, 2008 LULE, Dist. LEXIS 15425 (3.0, Tex, Feb. 26, 2008)

Im 2008, Charkes Soriggs violated the Clean Water &ct when a confracter working on his property placed Rl in wellands
adjacent 1o a Bayou without @ permil, The court found that Scruggs had nol accepled responsiBility for his actions, did no
have & reasonable beliel that a violabon did not exst or that a permit was unnecessary, and had a history of vielabions of
emvironmental laws and regulations. Although the court noted that the violation was not significant, it ordered Scrugos to
pay a civil penatty of $ 65 000 under 33 U3 C.5 § 13148

https feck txsd uscourts govidec A TITET11521

MINTH CIRCLUIT

Exwon Valdsz v. Exxon Mobd Caorg., 2008 U5, App. LEXIS 4891 [Sth Cir. Mar. 10, 2009).

Im a claim related to the Exxon Valdez oil spill, the United States District Court for the District of Alaska rejected Exxon
Mobil's attempt to introduce extrinsic evidence regarding whether prejudgment interest should be calculated by means of
simple interest or comgound interest. The Minth Circutt reversed the decision and remanded the case to the district court,
which will now consider the extrinsic avidence.

hitbp: i cal uscours govidatastore/memoranda 20020311 0/07-357 15 pdf
California

Paopis ex ral. Brown v. TR-Union Seafoods, LLC, 2000 Cal. App. LEXIS 304 (Cal. App. 1st Dist. Mar. 11, 2008}

The State of California swed sewveral tuna companies claiming that they were required to provide methylmercury wamings
on their tuna products sold in the state under Proposition 5, the Safe Drinking Water and Toxic Enforcement Aot of
19848, Specifically, the state wanted to require the companias fo warm pregnant women and women of childbearing age
that they are axposed to mathylmarcury when they consuma cannad tuna, because the chamical is a reproductive towin
that can harm a developing fetus. The Suparior Court of the City and County of San Francisco found that the companies
ware not required to post warnings, because Proposition B5 was preempted by federal law, the amount of methylmercury
i e did not reguire & wamming, and methylmencury was naturally accurring in the tuna, On appeal the appellate cour
affirrned the nal courd’s ruling on the grounds thatl substantial evidence supported the inding that methylmercury in una
wiak naturally eecurning, which exempled the tuna companies from Proposition 82°% warming reguirements,

hitp: sy courtinfo.ca. gowiopinions/decumente/& 118782 FOF

Washington

Samaan v Gy of Banbndge lsiand, 2000 Wash App. LEXIS 454 (Wash Ct App. Feb 24, 2009),

The ity of Bainbrdge 1sland, Washinglon, amended its Shorelne Master Program (SME) 1o allow the by to bimit dock
and pler developrment in Blakely Harbor Several residents appealed the amendment and its approval by the Puget
Sound Growth Management Heanngs Board (Board) The residents claimed that the amendment was incansistent with
the city's SMP, Comprehensive Plan Policles, and the Depatment of Ecology's new guidelings. The court found that the
Department’s guidelings were not applicable 1o the amendment because they ware nat in efect when the amendment
was reviewed, Additonally, the court found that the amendmeant was consistent with the city's SMP and Comprehensive
Flan, The amendment elevated the public interest over local interest, preserved the unique character of the harbor, and
did nat viakete the public trust decirine,

hitp:faeew courts. wa . govwopinionslindes. cfmHa=opinions. showlpinipn&filenamea=34 TE0E A

ELEVENTH CIRCUIT

Downs v United States Army Corps of Eng'rs, 2009 LS, App. LEXIS 50563 (11th Cir. Mar. 4, 2009}

Crvight Dowens was rendersd a quadriplegic when he dove into the surf at Miami Beach and struck his head on a
baskeiball-sized rock. Downs filed swit under the Federal Tort Claims &ct (FTCA), claiming that the United States Army
Corps of Enginesrs was nagligent in its use of fill material for a renourishment project, because the Corps had contracted
with Dade County to use aonly non-rocky sandy matarial in the project The Corps claimead it was immune from lability
under the discretionary function excaption to the FTCA, which grants the government immunity from suit whan agencies
or fedaral employaes exercise discretion in the performance of their duties. The United States District Couwrt for the
Southem District of Florida held that the government was immune fram suil under the FTCA because the contract
betwean the Corps and Dade Gounty left decisions aout what rock could remain in the A msteral 1 the discretion of
Corps employees, On appeal, the Eleventh Cireul beld that the district court erred in it finding that the contract terms
gave the government discretion to decide what fill matenal 1o use, Funhermone, the court Taund that the distnet cour
effed when it congtrued the contract term In question uging parol evidence withoul frst determining the term was
ambiguous. The cour remanded the case to the district coun,

hittp:ifweseed cal 1 uscourts. goviunpubyops/2007 11827 pdf

MASGE 08-002-03

To subscribe to the amail version, send an email to Case Aled Subscription with Subscribe Alert in the subject line.




