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SECOND CIRCUIT

Reine De Espana v, ABSG Consulting, Ine., 2000 LS. App. LEXIS 12618 (2d Cir. June 12, 2009),
The U.S. Court of Appeals for the Second Cireul vacated the LS. District Court for the Southern District of New York's
decision regarding the Presbige ol spill The distriet court bad granted summany judgment to the Amencan Bureau of
5"'|Fﬁ'll'lﬂ 1AB3E], rll'lﬂll'lg that the federal court did nal hawe _||.I ngdichion over the case ecause an intemational convention
dﬂpﬂ'ﬂ?ﬂ it DT]UF$'=!|CTI'IJI'I On EFDEN. and the Second Circuit ﬁﬂfttﬁ with Spain's i‘.lrﬂl.ll'l'ﬁl"lt that the convention could not
divest the U S court of jurisdiction, ghven that the U S had not ratilied the convention. The distriet coun had denied ABS
counterclaims for |I"|11El"l"|l"|lt}' and contrbuton, ﬁndlng 1h'E!|' where Barred hﬁl' the F:rrmgn Ew&re'gn |I'I'II'I'II.-II'|I‘IE|' act. The
appeliate court disagreed and held that the ABS could bring the counterclaims, since (hey wene sufliclently related to the
paintier s claims
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New York

Baort af Cewego Awth. v Granms, No, 10255-08, 2002 WL 16808015 (MY, Sup, Gt May 21, 2009),

The Mew York Department of Environmental Conservetion [DEC) issued & Clean Water Act § 401 Water Quality
Cerfificate for Commercial Vessel and Large Recreational Vessel General Permit for the discharge of ballast water

Several plaintiffs, including ports and other shipping interests, contested condiions in the permit reguinng that ballast
water e discharged S0 miles from shore and that ballast water treatment systems be installed by 2092 The plaintifis
argued that the conditions should be struck down, since they were more siringent than the Environmental Protection
Agency's general permit The court noted that certain conditions may be added to the § 401 Cedification in order to
ensure campliance with the Clean Water Act and with ather state law, The court found that the conditions were rationally
derived from the authoridy of the DEC fo contrel ballast water pollution, the permit applicgtion process {including public
naotice and comment) was sufficient and the DEC took a hard laok at the environmental and econemic effects of the
conditions. Therefore, the plaintifis” complaint was denied and diamissed,

THIRD CIRCUIT

United States v. Aleal Mgmi, Lid Mo, 08-2600, 2008 WL 1483143 (3d Cir. May 28, 2008).

A district court excluded opinion testimony regarding the discharge of oil-contaminated bilge water and sludge into tha
ocean. The government appealed the district court's dacision, arguing that the reliakility factors were misapplied and that
alternative axplanations were given undua weight. The Third Circuit affirmed the district court's decision,
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FOURTH CIRCUIT
South Caraling

Yaurg v 50 Deptof Reatn & Envll. Contra!, Mo, 4555, 2009 WL 1586730 (5.0 CL Apg. June 4, 20083,

A riparian Rndowner appealed the decision of the South Carohng Ceean and Coastal Resource Management [COEM) 1o
grant @ nelghboring landowner & permil to buikd a private recreational dock. The plaintif argued that the dock's
rmechanical boathft would inferfers with hs view of Church Creek. He had already unsucoessiully appealed QCRM'S
decigion 1o the Adminsirative Law Cour and the Coastal Zone Management Appellate Panel The counl upheld the
issuance of the permit, since there was no abuse of discretion and the agency had considered cumulative effects,
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Virginia

Uriled Brafes v, Bedfong, Mo, 207387, 2000 WL 1481224 (E D Va, May 22, Z00%),

The Unided States fliled & complaint seeking injunctive relie! and civil penalties against Cody Bedlord and his company,
Bediord Tree Serice, Inc, for unauthonzed discharge of pollutants into waters of the United States, 0 violation of the
Clean Water Act (CWAL Bedord Tailed 1o obtain a CWA & 404 permit Tor Alling wetlands on his property and never made
an efor to cooperate with the Virginia Department of Environmental Quality. The court found thal Bedlord wviolated the
CW, because he (1) contrelled, peromed, and was respongible for the activities ab issue) (2] discharged pollutants, [3)
from a poinl source, (4] inbo streams of wellands that quahly as junsdictional waters of the United States, (5) without @
permit or other statulory authorzation for such discharge. A% & remedy, the court created a deed restnclion ensuring
preservalion of the rermnaining twenly-four acres of wetlands and entered @ |udgment in he amount of 320,000,

SIXTH CIRCUIT
Michigar

Michigan Sulftven v. TiWman, Mo, 285195, 2000 WL 1554555 (Mich. Ct App. June 2, 200%)

A landowner, William Sullivan, challenged another landowner's construction of a pler extending into Big Crooked Lake, &
trial court ruled in favor of Sullivan, finding that he had ripanan nghts while the other landowner had only easement, not
ripanan, rights in the besch or walk areas. & Michigan appellate court agreed, finding that the strip of beach separating
Sullivam's progerty Tram the water was deemed an easemant for all ol owners rather than dedicated and lor lot swners in
fee simple, Since Sullvan's propery was riparian and the defendant's was not, the court affirmed the judgment of the trial
court
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MINTH CIRCUIT
Califarnia

Cenfer for Biclogica! Diversity v U5 Fish & Wildife Seny | Mo, C08-01278, 2009 WL 1610018 (N.0. Cal. Jume B, 2004),
Several envirenmental groups braught suit under the Endangered Species Act, the Mational Forest Management Aot and
the Administrative Procedures Act, alleging that four revised forest management plans should have contained incidental
take staternents. During formal consultation, the Fish and ‘Wildlife Service and the National Marine Fisheries Service
prepared biokogical opinions for 43 species of fish and one species of sea lion. Each of the biclogical aginiens indicated
that an incidental take staternent would be provided as appropriate at the time that site-specific projects were undertaken
The court held that a programmatic plan can result in incidental take even though specific projects hawve not yet begun
amd that plaintiffs did have standing to sue. Therefore, the court found that the agencies had violated the Administrative
Frocedures Act and granted the plaintiffs’ motion for surmmarny judgment
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ELEVENTH CIRCINT

Friends of Everglades v. 5. Fla. Water Momi, Disl, No, 07-238259, 2008 WL 1545551 (11th Cir. June 4, 2004,

Tha Eleventh Circut Court of Appeals uphald an Environmental Protection Agency [EPA) rule that exempls walar
transfars betwasn navigable waters withowt a Clean Water Act (CWA)] parmit The case began whan saveral
arganizations filked an action seeking an injunction 1o force the Sowth Florida Water Management District to get a parmit
undar the Naticnal Pollution Discharge Elimination System (MPDES) program of the CWa before pumping polluted canal
water into Lake Okeechobee. The Eleventh Circuit determined that language in the CWa& regarding “any addition of any
pollutant to navigable waters from any point source” was ambiguous. Thus, the EPA regulstion, which accepted the
unitary waters theory that transferring pollutants between navigable waters was not “addition to navigable waters,” was a
reasonable construction of that ambiguous language and was thus entitled to deference. Therefore, the court ruled, the
water district did not reguire & NPDES permit and had not viclated the CUWA
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Florida

Conrad v. Young, Mo, 4D07-2441, 2008 WL 1458720 (Fla. Dist. CL App. May 27, 2008

In a dispule over a piece of beachfront properly, plaintiffs sought declaratory and injunctive relief to prevent the
defendants from obstructing beach access, contending that the propery was subject to a public easement. The
defendant counterad that (1) she now owned the proparly through adverse possession, and (2) the doctrine of laches
preventad the plaintifis’ swit. (Laches bars reliaf to a claimant who has unreasonably delayed asserting a claim, theraby
prejudicing the other party.) The court held that the defendant did nof own the property, because there had not been
sevan years of continuous, advarse possession of the property becausa plaintiffs had wsaed the property on numerous
oocasions o access the water. The court further held that the doctrine of laches did not apply. The court uphald an
injunction preventing the defendant and her successors in tile from obstructing the use of the easement and an order for
the defendant o remove the existing abstructions.
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DC CIRCLIT

Coeans, Ing, v, Guitferez, Mo, 08-00318, 2000 WL 1491516 (D.C, Cir. May 28, 2009),

In 2008, the Mational Marine Fisherias Service (NMFS) adopted a rule implemeanting bycatch reporting measures for the
Mortheast Region. Cosana, an environmeantal protecticn organization, filked suit under the Administrative Procedures Act
Cgeana filad a motion to compel MMFS o add documents to the administrative record that NMFS contends are
daliberativa or coverad by the attormeay-client privilege. The court held that the first set of documeants was pre-dacisional
and thus ware properly axcludad from the administrative record. The court furthar held that the second set of documants
invohad confidential communications for the purgose of securing legal advice and therefera should not be included in tha
administrative record.  Moting the presumption that administrative records are complete and the plaintiff failure o
demonstrate "unusual circumstances” raguired 1o justify supplemantation of the administratiee record, the court denied the
rmadicn.
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