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U3, SUPREME COURT

Entargy Corp. v. Riverkesper, inc., 20040 U5, LEXIS 2498 (U5 Apr. 1, 2005

The United States Supreme Court has wphald cooling water intake structure regulations promulgated by the
Environmental Protection Agency (EPA) under 33 L5 C5 1328(B) of the Clean Waler Act [CWA) In premulgating the
regulatiens, the EPA weighed the costs and benelits of requinng closed-cycle cooling systems at existing power plants
and deterrmined that @ was nol cost effective fo require the closed-cycle systems. Emdronmental groups and several
states challenged the regulations, claiming that the EPA should not have used the cost-benefit analyss in promulgating
thie regulations, since § 3160 of the CWA requires the use of "the best technology available for manimizing adverse
emdaronmental impact” The Suprerme Cour found thal the CWa did not preclude the EPA from considenng costs and
benefits in establahing national perfarmances standards and providing for variances from the standards

hitp: A supremecourius. govopinions/08pd 07 -568. pdf

FIRST CIRCLUIT
Maire

State v, Wieaks, 2002 ME 33 (Me, Mar. 24, 2009),

Maine's “w-nolch” program provides that when an egg-bearing lemale lobster s caught, it must be marked with a
v-ghaped notch in the fght rear middle Mipper and released. [T s a violation of stale law 10 “lake, transpor, sell or
possess” @ lobster showing & v-nolch, or ane thatl has been “mutilated inoa manner that could hide or cbliterate that
rrark " A Maine lobsterrman was comicied of possessing Tour lobsters with wnotches The fisherman argued that
because the kobsters bore evidence of regensration, he was noet in violation of the law because based on Bureau of
Marime Patrol policy, it s not a violation of the statute to possess a lobster with & mutilated right center flipper that has
subsequently regenserated. The court upheld the corviction in light of evidence that the lobsters' right center fippers had
been mutilated in a manner that woeuld hide or obliterate & v-notch,

hithp: et courts state me usfcourt infol/opinionsfE009%20documents/09me 3 3we. pdf

FOURTH CIRCINT

Coimbia Venfure LLE v 5 C WidIfe Fadn, 2008 LS, App. LEXIS 6232 (4th Cir. Apr. 3, 2009)

The Fourh Cirgud Cour of Appeals upheld FEMA'S base food elevation determination for Richland County, South
Cargling, which had been challenged by a development company, Colurmbia Venture, The United States District Court for
the District of Scuth Carclina had vacated the determinations, finding that FEMA failed to timely publish netice of the
decision in the Federal Register in viclation of 42 US.C5 § 4104{a) The Fourth Circuit keld that the failure to timely
publish did not nullify FEMA s determination, unless the plaintiff could prove that any deficiency was prejudicial. The court
found that Columbia Venture did not suffer prejudice, because it was heavily involved in the administrative process,
recerved notice of each development, had sufficient opportunity to be heard, and submitted its challenges to FEMA's
determinations. The court dismissed the district court's order.

Sowth Carolina

EBrownies v. 5.C. Dept of Health & Envil Conirgd, 2009 5.C. LEXIS 71 (Mar. 30, 2004

The South Carclina Department of Haalth and Environmental Contral (DHEC) denied several landowners permils o
axtend their docks acress a river. The landowners contested the decision, citing a state ragulation that prohibited bridging
navigable creaks, Tha landowners arguad that a neighbor's dock near the mouth of the tributary rendered the water
unnavigabla. &n administrative law judge (ALJ) revarsad DHEC's decision and ordered the agancy fo issue the parmits.
The South Carohng Coastal Zone Management Appellate Panel reinstated DHEC's ruling, which was then aflirmed by a
trial court. The @l court's decision was reversed by the South Carmling Cournt of Appeals, The South Caroling Supreme
Coun reversed. The court found that the fact that the mouth of the tnbutary had & man-made mgediment did not rendear
the entire inbutary nonnavigable for purposes of 5.0 Code Anp, § 48-1-10 and, therefore, DHEC properly demned the
presrrits o the landowners,

hitp:/ipacer.cad uscourts gowopinion, pdifd5 2308 P pdf

FIFTH CIRCUIT

Archic Slops Reg? Carg. v AffiVated U Ins. Co, 2008 LIS, App. LEXIS 6200 [5th Cir. Apr. 2, 2009)

In Septermber 2005, Hurricane Rita's storm surge Nooded Omega Matchig Ing's office and construction yard in Iberia
Parish, Lousiana The company’s insurer, AMiliated EM, dened coverage Tor the company's storm surge losses Although
the ingurance policy's flood provision included protection frem slorm surge damage, |t contained an exclugson for
lowlying flogd-prone greas. Omega claimed that the loss Tell within @ provision defining coverage Torn windhall damage,
ar, in the atternative, thet the policy wes ambiguous and shoukd be construed in the company's favor. The Fifth Circuit
found that the wind/hail exception did not apply, and there was no ambiguity when the policy was read as a whole

SIXTH CIRCUIT

Michigan

Anglers of the Ausable, Inc. v. Dept of Emal. Quality, 2009 Mich. App. LEXIS 723 (Mich. Ct App. Mar. 31, 2008).

A Michigan appellate court found that a lower court properly enjoined an energy company from treating polluted water
and discharging # intc a water system. The Michigan Department of Environmental Quality (DEQ) had isswed the
company & permit and certificate of coverage authorizing the action. When nearby residents filed suit alleging a violation
of the Michigan Environmental Protection Act (MEFA), the lower court enjoined the energy company from discharging the
treatad water. The DEQ and the enargy company appaalad. Although the appallate court found that the circut court
should have dismissed the action due to lack of jurisdiction, the court found that the court properly enjoined the discharge
of treated water, because the rate of discharge would pollute or imgair natural resources in violation of MEP&
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MNINTH CIRCUIT

Trowt Uniimited w. Lofn, 2008 U5 App. LEXIS 5353 (&th Cir. Mar. 156, 2009).

Im 2005, the Mational Marine Fisheries Service (MMFS) issusd a final Hatchery Listing Policy which allowed of the agency
to consider the number of hatchery-reared salmon when making Endangered Species Act (ESA) listing determinations for
wild salmon. Emvironmeantal groups contested the decision. The United States District Sourt for the District of Washington
held that the decision, which resulied in downlisting a population of stealhead from endangerad fo threatened, violated
the ESA. On appeal, the court overfumed the finding that the policy viclated the ESA. Tha Ninth Circuit found that the
Hatchary Listing Policy was consistant with both the plain language of the ESA and with the statutory goal of presending
natural populations, The appellate court aflirmed the district courts conclusion that MMFS's denial of petitions 10 Spt
natural and hatchery fish into separate evoluticnanty significant wnits (ESU) was not arbitrary o capricious. The court
digmissed an  intervenors arguments  that NMES  imgermissibly  distingushed  beteesn  hatcheng-regred  and
naturally-spavwned salmon
hitip Ihvawoar L USEOLIFS

Hawali

Sierrg Club v, DOT, 202 P 34 1258 (Haw 2000)

After & Hawail court issusd a permanant imjunstion prohibiting the opergtion of an inter-island boat ferry, “Superferry” the
state legisleture adopted special legislation allowing the Superferry to operate betwesen Oahu, Maui, &nd Kaual pending
completion of s environmental impact statement (EIS). The Hawail Supreme court found that the legislation was
unconstiutional because it created a class that was limited to the Superferry vessel company. The court alse awarded
attorney’s fees to the plaintiffs, Sierra Club and other environmental groups.

hthp: et state hiusjudiopinions/sct2 008520035 pdf

Caps Raltery v. Tian Mar. LLC, 2008 US. Dist. LEXIS 22320 (D, Haw. Mar. 1%, 2009).

After a vassal that ran aground on a coral reef was rescued by a salvage company, the LS. gevernmeant informead the
wessEl owner that it could be liabke for the more than $15 millen in damage 1o the coral reel incurred during the salvage.
The gwher sued the salvage company sesking ndemnity of contribubon under the QI Pollution Act of 1280 (OF4), The
salvage company argued thal the dispule arose under an arbdration agreemant and sought to compel arbitration. The
United States District Court for the District of Hawall rubed that the owner was not required to submit the ckaim fo
arbitration, finding that the damage did not “arge under” the agreement. Fumhermone, the salvage company had an
independent duty under federal and state law to prevent damage to the resf

hittps fect hid uscourts gowidoc /0611601947

FEDERAL CIRCUIT

Palrmpra Pac, Seafoods LLC v Uarled Slales, 2009 LS, App. LEXIE 7447 (Fed, Cir. Apr. 9, Z008)

The Secretary of the Intedor signed an order designating fidal lands, submerged lands, and waters oul 1o &
Peeishee-pautical mile distance surrounding the island of Palmyra as a Mational Wildile Refuge Cormmercial Tishing
leensees were precluded from fishing within the refuge. The licensees filed an aclion asserting a regulatory taking
ageinst the United States, The United States Court of Federal Claims dismissed the comglaint The court hekd that
because the fishing censees did not heve a cognizable Fifth Amendment propery interest, no faking occcurred, The
licensees appealed, and the Court of Appeals for the Federal Circuit affirmed the judgment. The court reasoned that an
adverse affect on the wvalue of the licensees’ confrect did not result in a compensable taking,
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