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FIRST CIRCUIT
Rhode Island

Rhode Island Fishermen's Allance, inc. v. Department of Environmental Management, 2008 U5, Digt. LEXIS TFBET (DRI Oct.
3, 2008),

Fhode Island Fishermen's Alllance and several individuals brought suit against the state Department of Envirenmental
Managemarnt (DEM) challenging state regulstions limiting lobster fishing by way of certain traps in state waters. The plaintiffs
claimed that the regulatery schems viclated the state constitution and seweral staste statutes. The state had enactad the
regulabions te carmply with the Alantic States Marine Fisheries Cormgact, approved by the U5, Congress in Decerber 2003, 1o
frster belter ulilization of the fishearies (marine, shell and anadromous) of the Aflantc seaboard. Relying on a recent Rhode Island
Supreme Court dacision, Ritey v DEM, 841 A 2d 198, 20% (R.1. 2008), the court found that that there is no fundamantal right to
harvest lobster using & specific method of fishing. The regulations at ssue were a valid regulatory restriction imposed to protect
and canserve the state's fisheries and therefare did not wolate the Rhede Island Constilulion. Furthermare, the enactment of the
regulalions dd not viclate state law. Accardingly, the court granted the DEM's molion far summary judgment,
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MINTH CIRCUIT
ANRDC w Undled Slates EFA, 2006 LS, App. LEXIS 15755 (Bth Cir. Sept, 18, 2008)

The Mational Resources Defense Council (NREDC) and Waterkeeper Alliance brought suit against the Environmental Protection
Agancy (EPA) to reguire the agency to develop effluent limitation guidelines (ELGs) and new source performance standards
(MEPSa) for storm water pollution discherges caused by the construction imdusiry. The United States Diatrict Court for the Central
Disfrict al Calfamia granted partial summary judgment in Tavar of he NRDC and i2sued & perranent injunclian requining the EPA
o develop ELGS and NSPEs for the construction industry. The Minth Gircuit affirmed. The appellate court found that Because the
EF4 listed the construction sites as a point source category, the agancy muet promulgate industry-wide rules regulating storm
watar runaff fram the sitas.
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Satmon Spawning & Recovery Allance v. Guiierez, 2008 LS. App. LEXIS 21063 (Sth Car. Oct. 8, 20048].

Three consersabon groups chalenged the United Stafes’ perticipation in a treaty with Cansda managing Chincok and cobo
salman and steslhead roul populations, According ta the graups, the reaty allowsd Canadian averharvesting of the salmon and
troud. The United States District Court for the Western District of Washington dismissed the claims for lack of standing. On
appeal, the Minth Circuit afirmed the dismissal of byo daims for lack of standing, but reversed dismissal of the third claim. The
third cleim alleged that MNational Manne Fisheries Service (NMFS) was reguirad to reinitiate consultation on its 19899 Biologicsl
Opinian |Bi0p) because new criteria developed by MMFS since the BiOp had been issusd showed that the Canadian harvest was
taking maore Puget Sound chineck than the BiQp projecied. The Ninth Circuit held that in ight of the new information, the plaindiffs
astablished associational standing on their claim of procedural failure by the NMFS to reintiate consultation.
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Aiaska
Warek v Slate, 2008 Alss. LEXIS 132 (Alaska Sept 18 2008).

Commercial salman fisherrmen sought a declaratany judgment an regulabions pramulgated by the Alaska Board of Fisherias that
reduced the amount of fish the fishermen were allowed o catch, The fishermen daimed that the regulations reduced the value of
their antry permits and shore fishary leases resulting in a taking of their property interests without just compensation in violabion of
the Fifth Ameandrment and the Alssks Consfituion. The lower cowt dismissed the case. On appeal, the Suprame Court of Alssks
affirrmed the suparar courl's decigen, inding thal e fishermen Talled to state a lakings dam, The cour reasoned that e
permits and leases were not compensable propery, and, even if they were, the propery interests were not faken or damaged
throwgh the regulabions.
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Califarnia
Cantar for Biological Civersify. fnc. v FPL Group. fmc., 186 Cal App. d4th 1349 (Cal. App. 15t Dist. 2008).

Envirommeants groups brought swit slleging that the owners end operators of wind turbine electric generatars were killing and
injuring raptars and ather birds in violatien of the publie frust dactine. The Supenor Court ol Alameda County dismissad the
action. Although the appellate court agreed that the birds were a public trust resource and that the private groups had standng to
bring an action to enforce the public trust, the court affirmed the decision to dismies. The court stated that the appropriate method
af challenging the condtional use permits wes by petiten for & wiit of mandate or request for ather appropriate relief broaught
against trustees af the public frust and the time had passed for filing such & mandate, Further, the coun dismssed the case
because the plaintiffs had failed b2 join the county, which was a necessany party 1o the action
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Chiagan

Fisharmen Against mesponsibie Realfocation, ime. w. Fisk & Wildlfe Commn, 2008 Ore. Spp. LEXIS 1286 (Or. Gt App. Sept 24,
2004).

Frshermen Against Iresponsible Reallocation brought suit challengng two administrative rules limiting the number of crab pots
that could be used by commercial fishing vessels The Court of Appeals of Oregon held that the Oregon Fish and Wildlife
Commission acted within its statutory authonty when adopting the rules, bacausa the allocation systemn was consistent with the
statutory goal of prormoeting equitable utilization of avalable feod fish as outlined in Or. Rew. Stat § S06.108(3).
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ELEVENTH CIRCUWUIT
Fiarida
Watton County v. Sfop fhe Besch Ranounzhment, Ing, 2008 Fla. LEXIS 1644 (Fla. Sept. 20, 2008).

Stop the Beach Rencurishment, & nonprofit erganization consisting of beachfront property owners, alleged an unconstiubonsal
taking of private land In a beach restoratien project authorized by the Beach and Shore Preservation Act §5§ 161.011-161 45, Fla,
Stat The First District Court of Appeals ruled in faver of the arganization, halding that the Act resutted in an unconsiitulional
taking of the littoral rights 1o accration and contact with the wabar withowt an eminent domain proceeding . On appesl, the Flonda
Suprame Court gsked whether the Act on its face, unconstiutionally degrived upland awners of littorsl rights without just
compensation. The caurt held that the Act was facially consbiubonal because |f the shoreline |2 lost due 1o an avulsive event,
such a5 a hurricane, the public has the right te reclaim the land it lest. The court quashed the appellate court’s decision
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Curd v. Mozsic Fertifzer, LLC, 2008 Fla. App. LEXIS 14241 {Fla. Dist ©t App. 2d Dist. Sept 17, 2008).

Several fishermen soughi recovery from a ferfilizer company for economic losses allegedly cawsed by the company's release of
polluticn in Flords watars. Tha fisharmen claimed that the storage facility's pollution of the bay raduced the svailable supply of
fizh and reduced their income. The trial court dismissed the complaint. The appellate court affirmed, holding that because the
fishermen lacked ownership o possessory inferest in the properly damaged they could nol show a right to recover under
comman law or § 378 313(3), Fla Stat
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FEDERAL CIRCUIT
Casitas Mun Waler Dist. v, Undted Stafes, 2008 ULS. App. LEXIS 20297 (Fad. Cir. Sept 25, 2008).

The United States required the Casitas Municipal Water District to construct a fish ladder and divert water to the ledder to protect
an endangered species The Dstnict sued the United States alleging breach of cantract and a Fifth Amendment taking. The
United States Court of Federal Claims ruled in favar of the government The Federal Cireuit Couwrt of Appeals affirmed in part and
raversad in part. The appellate court agreed with the lower court that the governmeant was not liable for breach of contract for the
consirucion of a fish ladder because that was a maintanance and cperstional cost, and that the govemnment did not breach the
eoffract guarantesing perpelual water-use nghls o plaintiff because it was a soveraign act and dd not give e o any liabibity,
However, the court found that the government's taking of the dsiicl's exclusive water-use right was a physical taking and
raversad the lower court's grant of summany judgment in faver of the govemment.
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