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SECOND CIRCUIT

Benzman v. Whitman, 2008 U.S. App. LEXIS 8656 (2d. Cir. N.Y. Apr. 22, 2008).

Following the termorist attacks of September 11, 2001, the Administrator of the Environmental Protection
Agency (EPA) issued press releases stating that the air and water in Lowear Manhattan were safa. After
leaming that the air and water were not safe in the days immediately after the disaster, the residents and
workers filed suit for damages. The United States District Court for the Southern District of Mew York denied
the Adminisirator's motion to dismiss the claim. On appeal, the Second Circuit reversed the disirict courl's
danial of tha Administrator's mation to dismiss the Fifth Amandment substantive due process claim and the
constitutional Administrative Procedures Act claim.
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FOURTH CIRCUIT

Piney Run Pres. Ass'n v. Counly Comm'rs, 2008 U.S. App. Lexis 8732 (4th Cir. Md. Apr. 23, 2008},

The Piney Run Preservalion Asscciation filed suit against the Commissioners of Carroll County, Maryland,
alleging that the county discharged treated wastawater into Piney Run stream in violation of the Clean Water
Act (CWA). The United States District Court for the Disfrict of Maryland dismissed the suit, because the
Maryland Department of the Environment (MDE) was already pursuing a CWa enforcement action against
the County. On appeal, the Association argued that the MDE did noi diligently prosecute the action and the
district court's decision was, therefare, in error. The Fourth Circuit upheld the district court’s decision, finding
that the association did not establish that the MDE action was not capable of requiring comgliance with the
CWA or that the MDE did not act in goad faith
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FIFTH CIRCUIT

Louisiana

Riverside Homeowners Associalion v. City of Covinglon, 2008 La. App. LEXIS 366 (La. App. 1 Cir. Apr. 16,
2008)

The city of Covington, Louisiana, annexed a portion of the bottom of the Bogue Falaya River and a privaie
property adjaceant to the river. The Riverside Homeowners Association sought a declaratory judgment and
permanent injunction to annul and restrain the annexation. A lower court granted summary judgment to the
city, On appeal, the association argued that the city was not authorzed to annex the private property,
because there was not contiguity between the city’s boundary and the portion of land it wanted to annex. The
appellate court found that bacause the city had the authority to annex the state-owned river under La, Civ,
Code Ann. art. 4530, the required contiguity existed to annex the private property. The appellaie court affirmed
the lower court's decision,
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SIXTH CIRCUIT

Greal Lakes Exploration Group, LLC v. Unidentifies Wrecked & Abandoned Sailing Vessel, 2007 LS. App.
LEXIS 8654 (6th Cir. Apr. 22, 2008).

The Great Lakes Exploration Group allegedly located a submerged wreck in Lake Michigan and socught an in
e

action seeking an arrest warrant for the vessel. The United States District Court for the Western District of
Michigan dismissad the action when the company refused to comply with the district court's order to disclose
the location of the vessel in order for the State of Michigan to determine whether the shipwreck was
“embeddad” in the state’s submerged lands for the purposes of the Abandonad Ship Act (ASA). On appeal to
the Sixth Circuit, the company argued that the district court emed in requiring the company to disclose the
exact location of the ship under Supp. R. Certain Adm. & Mar, CI. C{2){b), Ci3)(a)ii), and E(2)(a). Tha court
held that the company could be reguired o disclose the vessel's location in the pleading stage; however, the
district court should not have enforced the requirement before assuring the continuance of federal jurisdiction
over the claim. The appellaie court reversed the district courd’s decision and remanded the casze.
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SEVENTH CIRCUIT
Minois

Cily of Waukegan v. National Gypsum Co., 2008 U.5. Dist. LEXIS 28264 (N.D. IIl. Apr. 7, 2008)

The city of Waukegan brought suit under the Comprehensive Environmental Response Compensation and
Liability Act of 1880 (CERCLA) and the lllinois Water Pollutant Discharge Act (IWPDA) for pollution caused by
polychlorinated biphenyls (PFCBs) in Waukegan Harbor. The city named the Port District and several
companies it claimed “owned or operated” the harbor as defendants. The court held that the Port District was
not liable under CERCLA, bacausea it did not operate the vessels that may have stirred up PCBs in the
submerged land in the porl. The court also granfed several of the companies’ motion to dismiss, finding that
thay were not owners or operators of the harbor under CERCLA. However, the court held that one company,
Bombardier Motor Corp., could be held liable under CERCLA and the WPDA, since its underwater tesfing
facility “released” or “discharged” pollutants into the water when it stirred up sediment in the harbor,
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NINTH CIRCUIT

Center for Biological Diversity v. United States Fish & Wildlife Serv., 2008 U.S. App. LEXIS 8701 (9th Cir,
Apr. 18, 2008).

The United States Fish and Wildlife Service (FW3) did not designate a distinct population segment of coastal
cutthraat trout under the Endangered Species Act. Several environmenial groups filed suit challenging the
dacision. Tha United States District Court for the District of Oregon granted summary judgment in favor of
FWS. On appeal, the Ninth Circuit reversed a poriion of the distict court's decision, finding that the FPWS's
dacision was arbitrary where it failed to consider whaether marine, estuary, and near-shore ocean araas of tha
frout was a significant portion of range. However, the court upheld the district court’s finding that the FWS
sufficiently considerad whather the trout was threatenad in the Lower Columbia River.

Humane Society of the United States v. Gutierrez, 2008 U.S. App. LEXIS 8733 (Sth Cir. Apr. 23, 2008).

The Mational Marine Fisheries Service approved the lethal taking of up to 85 California sea lions annually
under § 120 of the Marine Mammal Prolection Acl. The sea lions prey on endangered salmon species below
the Bonneville Dam on the Columbia River. The Humane Saciety filed a raquest for a preliminary injunction to
stop the taking of the sea lions. The district court denied the request, and the group socught an emergency
stay panding appeal of the district court's denial of the injunction, Tha Ninth Circurt granted a stay on the
lethal taking of sea lions, because the Humane Society was able to show irreparable harm o the sea lions
absent a stay. Furthermare, the court found that anly a small percantage of the protected salmon would be
affected by the sea lions during the 2008 salmon run.
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Nat'! Wildlife Fadn, v. NatT Manne Fisheres Serv., 2008 U.S. App, LEXIS 8841 (9th Cir. Apr. 24, 2008).

The United States District Court for the Distnct of Oregon found that the Mational Marnne Fisheries Service's
{(MMFS) 2004 biological opinion (BiOp) regarding the affacts of the Federal Columbia River Power Systam
dams on listed endangered species was flawed under the Endangered Species Act (ESA). On appeal io the
Minth Circuit, the court affirmead the district court's holding that the NMFS jeopardy analysis was structurally
flawed and incompatible with the ESA. The appellate court also agreed that NMFS’ critical habitat
detarmination was arbitrary and capricious. Finally, the court found that the district court's remand order did
not exceed the scope of its authority.
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United States v. Lai Shi, 2008 U.5. App. LEXIS 8830 (9th Cir. Haw. Apr. 24, 2008).

A crewman fatally stabbed the captain and first mate of the fishing vessal on which he was warking. The US.
Coast Guard intercepted the vessel approximately 60 miles off the coast of Hawaii and arrested the
creswman. He was subsequently convicted on one count of seizing control over a ship by force and two counts
of parforming an act of violence likely to endanger the safety of the ship. The defendant, Lei Shi, argued that
because the crime was commitied on the high seas the United States had no jurisdiction over him. The Ninth
Circuit held that the United States had jursdiction to punish crimes of piracy under U.S, Const. art. 1. § 8, cl.
10. Furthermare, the United States had implemented the Convention for the Suppression of Unlawful Acts
Against the Safety of Maritime Mawgation, which allows the U.5. to prosecute those who commit acts of
maritime viclence.
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California
Center for Biological Diversity v. Kempthorne, 2008 LS. Dist. Lexis 34753 (N.D. Cal. Apr. 28, 2008).

The U.5. Fish and Wildlife Service failed to issue a final listing determination and crtical habitat designation
for the polar bear within one year of publication of the proposed rule as required by 16 U.5.C. § 1533(b)G).
The Cenier for Biological Diversity filed suit sesking a declaratory judgment and injunctive relief. Because the
agency did to meeat the January 9, 2008, deadlina, the district court granted summary judgment in favaor of the
Center. The courd ordered FWS o publish a final hsting determination on or before May 15, 2008,
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Charles A, Pratt Construction Co., Inc. v. California Coasfal Commission, 2008 Cal. App. LEXIS 684 (Cal.
App. 2d Dist. May 8, 2008).

The California Coastal Commussion denied a subdivision developer a coastal development parmit under the
California Coastal Acl The developer brought suil o require the Commission to sel aside its decision and
seeking damages for a regulatory taking of its proparty. A lower court denied the developer’s patition and
dizsmissed the takings claim as unripe. The developer appealed the decision. The appellate court affirmed the
lower court's decision, since the Commission had jurisdiction aver the decision and its reasons for denying
the pemit were supported by substantial evidence. The court alzo found that the takings claim was not ripe,
given that the developer was not foreclosed from submitting other plans for development.
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ELEVENTH CIRCUIT

Siarra Club v. Flowers, 2008 U.S. App. LEXIS 10059 {11th Cir. Fla. May 8, 2008),

The Sierra Club brought suit against the Army Corps of Engineers, challenging the agency's grant of Clean
Water Act (CWA) parmits to mining companies axtracting limestone in a wetlands area between tha Florida
Everglades and Miami. The United Stales District Court for the Sowthem District of Flenda granted summary
judgment o the Sierra Club. On appeal, the Eleventh Circuit vacated the portions of the decision in which the
disfrict court failed o apply the proper standard of review to the Corps’ environmental analysis under the
Administrative Procedures Act (APA). Under the APA, a court is required to review agency actions to
determine if they were "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law
without observance of procedure required by law.” 5 U.5.C. § 706(2). The Eleventh Circuit found that the
district court failed o analyze the National Environmental Policy Act (NEPA) and the CWA claims under this
daferential standard. The court found that “[{jhe district court g2ems to have pradetermined the answer to the
ultimate issue, concluding that the Corps should not permit mining in the Lake Beli, and analyzed the
parmitting procass with that in mind.” The appeallate court remanded the case to the district count with
insfructions to use the proper AFPA standard in analyzing the NEPA and CWA claims.
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D.C. CIRCUIT

Waaver's Cove Energy, LLC v. Rhode Isfand Department of Emvironmeantal Management, 2008 U.5. App.
LEXIS 9525 (D.C. Cir. May 2, 2008).

Weaver's Cove Energy sought certification to build a liquefied natural gas (LNG) impaort terminal in
Massachuseits. The company filed a petition for review under the Matural Gas Acl, seeking a declaration that
the Rhode |sland Depariment of Environmantal Management (RIDEM) and the Massachusetts Deparimeant of
Environmental Protection (MassDEP) had waived their nght o deny certification under the Clean Water Act
{CWa) when the states failed to act on the company’s application within one year of its submission. The
United Siates Court of Appeals for the District of Columbia did not reach the arguments and dismissed the
action for lack of standing under U.5. const. art. ll. The court found that the company did not show that the
injury caused by the state agencies would be redressed by the declaration it sought.
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