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FIFTH CIRCUIT
Kiriisay v. Tonghai Manfime, 2008 WL 2735870 (Sth Cir. July 15, 20048},

Fatnck Kirksey, a lonshoraman, wes unleedng a vesasl when a steel coil that had shiftad during high windzs &t sea fall and injured
him, He sued the ship owner, aperator, and charterer seaking damages under the Longshore and Harbar Warkers Cormgensation
At (LHWCAY The United States District Court for the Southern District of Texas ruled in favor of Kirksey, On appeal, the Fifth
Circuit reversed the decision, finding that the dangerous condition of the cargo was open and obwious; therefore, the shipowner
and othars were mot liskle for the injury that occurred.
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MNINTH CIRCUIT
MNorffrdeast Enwronments’ Advecates v ULE E F A 2008 WL 2813103 (8th Cir. July 23, 2003)

Several envircnmental groups challengsd a regulation promulgated by the Envirgnmental Profection Agency (EPA) exempling
certain dischargas ‘incidental to the normal operstion of a vessel” from the Mational Pollutant Discharge Elimination Systam
i(MFDES). The United States Cistrict Court for the Morhern District of California gramted the groups” metion for summany
udgrrent The Minth Circuit upheld the decision, The court faund that the desnct court had subjec matier junsdiction of the suit
and that the EFA excesded its authority under the Clean Water Act (CWA) in promulgating the regulation and in denying e
group's petition reguesting & rapaal of the regulstion.
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Center far Blolagical Diversity v. Marina Poin! Devalopmen! Company, 2008 WL 3000882 (9th Cir. Aug. 8, 2003)

Environmental groups and lecal residents sought to enjoin the development of a residential condeminium on a lakeshore,
claiming that the develogment would be in viglation of the Clean Water Act (SWA) and the Endangered Species Act (ESA). The
Umitad States District Court for the Central District of Califernia ruled in favor of the plaintffs. On appaal, the Minth Circuit hald that
the dalisting of the bald sagle rendered the ESA claim moest and that the distnet court lacked jursdichion undear the CWA

ELEVENTH CIRCUIT
Baard of Commizsioners of Oreans Leves Oizt v M Belle of Orleans |, 2008 WL 2883878 (11th Cir. Juby 25, 2008}

Under @ lang-termn confract, the awner af the A0 Balie of Orizans, a gaming vessel leased land along Lake Pantchartrain fram
the Board of Commigsioners. During Hurricane Katrina, the vessel broke loose from its moonings, darmaging both the pier and the
vessel The vessel owners wara unable to continue operating the vessel and subsequently discontinued making lessa peayrnents
to the Board. The Board filad a suit in admiralty, seeking payment for damages and for breach of the lease. The United States
District Cowrt for the District of Alabama dismissed the suit, finding that the gaming vessel was not a vessel for purposes of
admiralty jurisdiciion. The Eleventh Circuit dsagreed, findng that a vessel is subject to admiralty jurisdicion in tort if it is certified
by tha Coast Guard and is capable of being used for martime transport; therefors, the Bosrd could seak payment for the
damages. Howevar, the court found that the leass confract was not sufficiently martime in nature to support & mantime lien,
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DC CIRCUIT
Washington Gas Light Co. v. FERC, 532 F.3d 28 (D.C. Cir. July 18, 2008).

The Federal Energy Regulatory Commission (FERC) granted parmission for the expansion af a hguefied natural gas facility at
Cove Paint, & local distribution company that received natural gas from the ferminal filed a petibon fo resies the approval,
claiming that the expansion would cause leakage throughout its distribution system. Afthough the court sgreed with FERC that
any leakage would be due to the distibution company's system, it found the agency's conclusion that the distnibution company
could address salely concems befare the prajecl's in-senice dale was nat supported by substanlial evidence, The courl granted
the petition and rermanded the issue te FERC Tar further reviewe,
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Defenders of WildWfe v. Gunerrez, 532 F.3d 013 (D.C. Cir. July 18, 2008).

The Digtnct of Columbia Court of Appeals ruled that the U5, Coast Guard s required o consider the impact on the endangered
Morth Aflantic right whales in its designation of ship routing schemes. The appellate cowrt affirmed the district court’s grant of
summany judgrment with ragard to the Mational Manne Fishery Sarvice's denial of an amergency rulemaking pefition. Howaver,
because the appellate court found that the Coast Guard's failure to corsult with ather agencies as required by § T(a)2) of the
ESA resulted in a final reviewable agency acton, the courl reversed the dismct court's grant of surmmary judgrment to the Coast
Guard and remanded to the district court, which will determine whether the Coast Guard was in viclation of the Endangered
Spacies Act.
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FEDERAL CIRCUIT
Saimon Spawning and Recovery Allance v, LS., 532 F.3d 1336 (Fed. Cir. July 15, 2008).

Environmental groups brought suil against the U5, Custorns & Border Prolection (Customs Sendce), as well as ather federal
agencies, claiming that they violated their duties under the Endangered Species Act (ESA) by (1) failing to enforce a ban an the
importation of thraatened and endangered salman from Cansds into the LS., and (2] failing to consult with the Mational Marine
Fisheries Service as reqguirad by § T{a)l2) of the ESA regarding this lack of enforcement  The Court of International Trade (CIT)
dismissed plantifls’ claims for lack of subject matier jursdiction and standing, respectively, On appeal, the Federal Circult Court
af Appeals hald that while the CIT properly ruled that the Customs Service's failure to enforce the ban was discretionary and thus
nat subject to judicial review, the plaintiffs had standing fo contest the Customs Semwvice's alleged procedural failure to engage in
ESA consultetion. The Circuit Court remanded the matter to determine whether plaintiffa’ remaining claim falls within the CIT's
exclusive unsdiction, of instaad must be braught befars a distriet caur
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