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FIRST CIRCUIT

City of Fail fiver v FERC, 2007 US App. LEXIS 25145 (15t Cir. Oct 26, 2007 )

The Federal Energy Regularity Commission (FERC) granted condifional approval of a company's plans fo site, construct,
and aperate a liguefied natural gas [LNG) terminal and pipeling in Fall River, Massachusetts. The condiional parmit
stipulated thal the company must have ils transportation plan approved by the United States Coast Guard and the
Departmant of Inferior must ansure that the plan is consistent with the Wild and Scanic Rivers &ct. On review, the First
Circuit held that it would be premature to hear the merits of the daim, since the Ceast Guard and the 0OI had not
completed their evaluations, The court held that the statute of imitations on a future challenge would not begin to run until
the challenge was ripe for review. Recantly, the Coast Guard completed its 2 valuation concluding that the watereay wowld
be unsafe for LMNGE carriers
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Massachusatts

Oystar Creak Pras., nc. v Consanvation Commission, 44% Mass. BES9 (Mass, Ot 23, 2007).

Ciyster Creek Preservation, Inc. sought permission 1o dredge a creek in Harwich, Michigan, to improwve boat access. Thea
Harwich Corsarvation Commission denied the request, citing bath the state and the town's watlands profection laws. Tha
commission issued the decision after the 21-day time pariod prescribed by the state and town's laws. A superior court judge
decided that the commission's denial was preempted by an order issusd by the Deparimeant of Environmental Protection
{DEF) and did not consider the elapsad time period in its decision, An appeals court affimed the judgment. The Supreme
Judicial Court of Massachusetis held that the DEF's onder superseded the commission's order because the commission
had failed to issue a3 ruling within the prescribed 21-day time period
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FIFTH CIRCUIT

Carus UK Lid v Walerman Steamship Co, 2007 US App, LEXIS 24400 (5th Cir. ot 18, 2007

A cargo owner, Corus UK L, sued a ship owner for damage to #s cango under the Camage of Goods by Sea Act
(COGEA), The United Sfates District Court for the Eastern District of Lewisiana ruled in faver of the ship owner, finding that
an unforesesable severs siorm caused the damage, entitling the ocwner fo a peril of the sea defense under COGSA On
appeal, the Fifth Circult agreed. The court noted that credible testimony from the captain and the anemometer readings
supported the district court's conclusion that the cargo damage was caused by a peril of the sea as defined by COGSA
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Fabinsan v Orant Marine Co., 2007 US App. LEXIS 24438 ($h Cir. Oct. 18, 2007).

Fan Qoean Shipping Co. chartersd a Boat rom Oldendartl Carer GmibH and Co. 1o carmy plyvwcod from Indonesia o New
Crleans, Louisiana, The crates were stacked in an unstable manner. While unloading the cango in Mew Crleans, Leonal
Robirson was injured when one of the crates flipped over and landed on him. Robinson sued both Pan Ccean and Orient
Maring, The United States District Court for the Eastern District of Louisia na granted Oldendorff summary judgment but
denied Pan Ceeans's motion for summary judgment. The Fifth Circuit reversed. The court recognized that the charter
agreement specified that the chartarer would parform all cargs handling at its own risk and expensa; however, the cowrt
held that the charter agresment only extended the duty to warn of known defe cis,
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Iy re Kalring Canal Breaches Consolidated Uitigation, 495 F.3d 191 (Sth Cir. Mo 2, 2007)

The United States District Court for the Eastern District Court of Louvisiana had ruled in favor of several homeowners whose
homes were damaged by fliood waters caused by Hurricane Katrina. The court concluded that without a specific definition
included inan exclusion in the policy, the term “flood” in many of the policies was ambiguous, The court concluded that the
insurance policies containing an ambiguwous definition of “fleod” wene therel ore required to compensate the homeowners
accarding to thelr palicies. The Fifth Circult Court of Appeals, however, disagreed with the court's decision. On appeal, the
court soncluded that even if the plaintifls could prove that the constructio n or maintenance of levees cavsed damage 1o
their praperty, the food exclusions in the homeownars' policikes unamblgucusly precluded their recovery. The courl hald
that the term “flood” included in the insurance policies was unambiguous. The court vacated the jusgment of the distnct
court and entered judgment in favor of the defendant insurance companies.

Tuepkar v Stale Farm Firg & Cas. Co., 2007 US App. LEXIS Z57ES (Gth Cir. Mow 6, 2007).

When John and Claire Tuepker's home was destroyed by Hurricane Katring, their insurer, State Farm, refused to reimburse
the couple for its losses, citing a policy exclusion for water damage. The couple brought sui, and the United States District
Court for the Southern District of Missssippi ruled in favor of State Farm, The Fifth Circuit agreed that the water damage
exclusion in the insurance policy was valid and excluded coverage for damage s caused by tidal water, However, the court
disagreed with the district court’s ruling on the policy’s anti-concurrent cawsation (ACC) clause, which excluded covarage
for indivisible damages caused by both covered and non-coverad perils, The Fifth Circuit held that the ACC Clause is
unambiguows and enforceable Finally, the court alko concluded that the ACC clause overrode Mississippi's efficient
proximate cause doctrine, which would have reqguired the Tuepkers to show that the humcane proximately or efficiently
caused the loss
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SIXTH CIRCUIT

Skowranek v American Steamship Co., 2007 LS App. LEXIS 23526 (Gth Cir. Qe 12, 2007 ).

Larry Skowwronek was working aboard an Amencan Steamship Company vessel when Be suflered 2 heart attack. Tha
company pakd Skowronek $56.00 per wesk as a malntenancs fes, in actardance with the agreement Detwesn his unkon
and the company. Skowronek argued thatl instesd of the E56.00 rate for Il cr ew members, he should be awarded the $300
per-week rate for injured crew members. The United States Destrict Court for the Eastern District of Michigan granted
Skowranek summary judgmeant. On appeal, the Sikth Circuit reversed the district court's decision. The court feund that the
maintenance rates ware the result of the collective bargaining bebwesan the paries and, therefare, should be binding. The
court also held that the plaintiff has the burden of proving that the rates wera not legitimately negotiated, that the agreamant
was unfair as a whaole, or that the union did not adeguately represent him.
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NINTH CIRCUIT

Owr Children’s Earth Found, v United States EFA, 2007 S App. LEXIS 25285 (Sth Cir, Oct. 28, 2007)

2wur Children's Earth Foundation filed suit against the Environmental Protection Agency (EFPA) citing the agency’s failure to
futfill its dufies under the Clean Water A [DWA), The group claimed that the EPA had failed fo review effluent guidelines
and Imitations in a timely manner using technology-based standards. The United States District Court for the Morthem
Cistrict af Calitarmia rubad in faves of the EP&, halding that tha challengs d acls of emssons were discretionary. The Minth
Circuit reversesd the district courl's decision regarding the EPA's abandoenme nt of a lechnology-based approach. The court
remarded the case to defermine whather EPA had breached its nondiscretionary duties under 5§ 3201 and 204 of the Clean
Water Act, 33 USC. 5 &6 1311 and 1314

Hovwewer, the Minth Circuit held that the distiict court properly dismissed the foundation's claims regarding the scheduling of
plan pubdication and identification of new polluting scurces,

bitip e £3589 uscours govica®newopinions nsfBDVEGEF TH4B 101388257 3830058 EE 7 A% ile5162 14 pdf?openealameant

ELEVENTH CIRCUIT
United States v Robisan, 2007 US App. LEXIS 24825 (11th Cir Oct, 24, 2007).

A manufacturer, MoWane, and several of s employess were comicied al viclating and conspining te wickate the Clean
Wiater act (CWA) The United States District Court for the Morthern District of Alabama convicted the defendants for
Ervawingly discharging sontaminated water into a creek thal fowed into anather creek, a lake, anather creek, and then a
river. On appeal, the Eleventh Circut held thal the Swupremea Court's recent decsan in Raganos changed the [aw under
wiiizh the defendants were comiaced. Under Sapanas, the cresk at ssue wauld not be defined a8 “navigable waters " The
court therefare vacated thea district courl’s judgment, revarsed the corvicli ons and remanded the case.
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INTERNATIONAL COURT OF JUSTICE

The Intarmational Court of Justice has ruled on a maritime boundary dispute bebseen Nicaragua and Honduras. Both
countries asked the courd to create a single maritime boundary of the terrt orial seas, the Exclusive Economic Zones, and
cantinental shelves. The countries also asked that the court consider the sovereignty of islands abowe the 15th parallel. The
court set 8 gecgraphical starfing point for dividing the sea; howswear, it held that the parties must negotiate the course of the
delimitation lime, The court held that although the slands were outside the territorial s=a of both Micaragua and Honduras,
Honduras had shown an intent to act 23 sovereign over the lands and, therefo re, had sovereignty over the islands,
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