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UNITED STATES SUPREME COURT

United States v. Atlantic Research Corp., Mo, 00-562 (LS. June 11, 2007)

Atlantic Research Corp., a company that contracted with the United States government to retrofit rocket motors,
voluntarily cleaned up pollution from bumt rocket fuel that had pol luted soil and groundwater around the facility
Pursuant to the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), the company
sucd the United States government, a liable third party, to recover its clean-up costs. On appeal from a district court’s
ruling, the Eight Circunt held that the company was entitled to pursue an action for direct recovery from the United
States without waiting for government enforcement action or for regulators to first sue them. On cert to the United
States Supreme Court, the court 1ssued a unanimous decision that CERCLA did in fact allow companies to dirceth
sue another liable party without first waiting for enforcement or regulatory action

hitp:fwww supremecourtus, sov/opinions Topdiih-302 pdl’

FIRST CIRCUIT
New Hampshire
Amderson v Motorsports Holdings, LLC, 2007 N .H. LEXIS 8 (N_H. Apr. 30, 2007).

Motorsports Holdings sought o build a private racetrack on its 230 acres of land. The development would have
involved the dredging and Glling of 14,739 square feet of wetlands. The company oblained the appropriate permils
[rom the Mew Hampshire Department of Environmental Services, the United Siates Army Corps of Engineers, and
the town’s planning board. The residents appealed to a Mew Hampshire superior court for a declaration that the
property owners were required o obtain a special use permit under the wwn’s wetlands conservation ordinance. The
superior courl held that the owners were required to obtain a special use permit, despite the fact that the compamy hsd
meel more rigorows siate and Federal requirements. On appeal. the court affirmed the superior courl’s decision,
affirming that the town’'s ordinance was ool nullified by more siringent state and federal regulations.

hilip:www courts. state. nh. us/supreme/opinions 2007 ander0 74, pdf ...

Maszsachusetis
Kennie v Natural Resowrces Department, 69 Mass, App. Ct. 158 (Mass. App. Ct. Mav 29, 2007).

A Massachuszetts couple applied for a pernut allowing them to build a dock on their propenty. but later abandoned
their plan when a shellfish survey led them to believe that ther application would be denied bv the town
conservation commission. The property owners filed suit against the state Matural Resources Department. a shellfish
constable, and a natural resource officer. The couple claimed that the constable had wrongfully planted shellfish in
the riverbed to generate artificially high results in the survev, leading them to expend time and money pursuing a
new application for an allernative site. A state court granted summary judgment in favor of the state and dismiszed
the claims against the natural resources ofTicer. On appeal. the couple contended that the constable had violated the
Mazsachusetts Civil Rights Act (Act) by interfering with their rights “secured by the constitution of the
commonwealth™ by “threats. intimidation. or coercion.” The court held that the constable s statements to the couple
could not be interpreted as threats and it was unreasonable of the couple to assume that his stalements expressed
intent to inflict physical hamm. Furthermore, the court held that fear of further spending was not financial harm under
the Act.

hitp: Ywww ma-appellatecourts.org/display  docket php?dno=20K6-P-0463

SECOND CIRCUIT

New York
Uinited States v Bengis, 2007 ULS, Dast, LEXTS 35902 (D.NY, May 17, 2007),

Three men, Amold Bengis, Jeffrev Noll, and David Bengis, were convicted of conspiracy to import lobster into the
United States contrary to ULS. law, The government argucd that the defendants should plav restitution under the
Mandatory Victims Restitution Act (MYRA) for the harm that the defendants had cansed to South Afnica by taking
its lobsters; however, the magistrate recommended that the government’s request be declined. The Government next
argucd that the defendants should payv over $41 million under the Victim and Witness Protection Act (VWPA) The
magistrate also recommended that he court reject this request, because the VWPA required direct harm to the victim,
but the illegal importation of the fish from South Afnica did not directly harm the government of South Africa

EIGHTH CIRCUIT
Uinired States v Opare-Adda, 2007 LS. App. LEXIS 1191 (8th Cir. Mav 22, 2007)

A jury mn the ULS. District Court for the District of Minnesota found Sam Opare-Addo guiltv of eight counts of
violating or aiding and abetting in the violation of the Clean Water Act (CWA). The jurv acquitted him on a related
account. Opare-Addo appealed his conviction on the eight counts, arguing that there was isufficient evidence 1o
convict him of those counts in light of the jurv’s acquittal on the related count. The Eighth Circuit Court of Appeals
affirmed the distnict court’s decision, finding that the evidence showed that Opare-Addo was more than a passive
observer of the illegal discharges into the sewer svatem and that he had, in fact. directed the discharzes.

hitp: Swww ca¥. uscourns. gov/opns/op Frame. himl

Minnesota
In re City of Annandale, 731 N.W_2d 502 (Minn. May 17, 2007).

The Minnesota Pollution Control Agency ( MCPA) isseed a National Pollutant Discharge Elimination Syvstem
(NPDES) permit for a wastewater treatment plant for two cities, Annandale and Maple Lake. A Minnesota appeals
court reversed the MPCA s decision, concluding that the NPDES permit would have led o the discharge of
phosphorus into the waterwaye, violating water qualitv standards. The Minnesota Supreme Court reversed thai
decision, finding that the agency s allowance of offzets from another source was reasonable in determining whether
the wastewater treatment plant would contribute to the violation of water quality standards.

hittp:fwww sctimes.comyassels/ pd CDRTA0URS2 LFDE .

NINTH CIRCUIT

saetfreast Alaska Corservanion Courcil v United Naves Army Corps of Engineers, 2007 1S, App. LEX1S 11968
(9th Cir. Mav 22, 2007).

The Southeast Alaska Conservation Council and other conservation groups sued the United States Army Corps of
Engineers, as well as the United States Forest Service (USFS), a privale company, and the State of Alaska. The
eroups alleged that the Corps issued a permit allowing the mining company o discharge wastewater into a navigable
waler of the United States in violation of the Clean Water Act {CWA). The United Siates District Court Tor the
Dhstrict of Alaska granted the defendant’s motion for summary judgment The Ninth Circuit, however, disagreed and
reversed the decision, finding that the Corps” issuance of a permil to the company was in violation of the CWA since
ihe company was discharging slurry from the froth-Motation mill at the gold mine. These discharges were in violation
of the EPA s performance standards for froth-Motation mills, which were promulgated under § 301 and § 306 of the
CWAL The appellate court reversed the district court’s judgment and ordered it to vacate the permits and the records
of decizions 1ssued by the USFS approving operations of the gold mine and marina.
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Cirver v Lesaman Fisheries, fnc, 2007 US. App. LEXIS 13020 (9th Cir. June 6, 2007).

Adter Jefl Gruver quil working lor Lesman Fisheries and began working on another vessel, he disputed the amount of
his final check from the company by placing a threatening phone call (o the owner of the company, Robert Lesmen.
Lesman and another person later attacked Grover while he was on his new emplover’s ship, leaving him with broken
ribs and a punciured lung. Gruver fGled suit in federal distnict court, alleging negligence in connection with assault
and unpaid wages, The United States District Court for the Western District of Washington granted the emplover’s
meetion o dismiss for lack of subject matter jurisdiction. On appeal. the Minth Circuit held that admiralty jurisdiction
was proper for two reasons: 1) the physical beating of Grover left him unable o perform his fshing duties. resulling
on a detrimental effect on maritime commerce, and 2) the emplover's Gailure to pay Gruaver lent the claim a sufTicient
connection o traditional maritime activity. The Minth Circuit reversed the case and remanded it to the district court.
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California
LI-WER, LLC v Califormia Coasial Commission, 151 Cal. App. 4th 427 (Cal. Ct. App. May 25, 2007).

A property owner applied for 8 permit (o maintain gates and a no trespassing sign on its property. The Califomia
Coastal Commission (CCC) denied the permit citing potential prescriptive public nights. The propenty owner brought
the matter to the Los Angeles Superior Court. The court granted the property owner a wnt mandating the CCC o
izsue the permit. The CCC appealed the decision. but the court held that the CCC did not have the power 1o
adjudicate the existence of prescriptive rights for public use of privately owned property. The appellate court
therefore affirmed the tral court’s decigion.

hittp:Sfwww lexisnexis.comvclignts/C A Courts’

Washington
Chegriiie Rock Prods., Inc. v Thurston Coungy, 2000 Wash, App. LEXIS 1330 (Wash. CC App. Moy 30, 2007

Chuality Rock Products and Evwcon Corporation (Cuality Rock) applied for a special use permit (SUP) (o expand it
eravel mining operations. A county examiner granted the permit, but a board of county commissioners (Board) later
rejected the SUP, finding that Quality Rock did nod establish that the SUP would not have an adverse effect on the
Black River. Quality Fock brought suit against the Board, and the trial court reinstated the SUP, but demied the
companies” damage claims. The appellate court reversed the tral court’s judement. holding that under the Land Use
Petition Act the board did not eer in s linding. The court found that Quality Bock did not assess the impact that the
increased mining would have on the niver, the board was not bound by the county ™ Mitigated Delermination of
Mon-significance and mitigating Factors were correctly rejected.
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ELEVENTH CIRCUIT

Florida
Board of Commissioners v Thibadeau, 2007 Fla, App. LEXIS 7485 (Fla, 4th DCA May 16, 2007)

The Flonda Department of Environmental Protection issued a dock permit to Paul Thibadeau for as residential
property. The Jupiter (Fla.) Inlet Dastrict (JID) filed a petition for an administrative heaning to determine whether the
dock met state criteria for the permit and whether the dock would affect the navigabality of the watcrway. The
admimistrative law judge ruled m favor of Thibadean. When the JID appealed that decision, Thibadean questioned
whether the J1D had the standing to challenge the permit. The court held that the JID did have such standing under
Florida Statute § 120.52(12)(b}; however, the agency did not have standing to appeal findings that the dock complied
with Florida riparian rights setbacks, because the JIP did not own property next to the dock owner’s property
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UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF
COLOMBIA

Chveana, fne. v Ctierrez, 2007 TLS, App. LEXIS 12638 (D.C. Cir. June 1, 2007).

Several environmental groups clammed that the National Manne Fisheries Service (NMFS) acted arbitranily by
predicting that its rule pertaning to longline fishenes would result in a 13,1 percent mortality rate for leatherback
turtles. The United States District Court for the District of Columbia granted summary judgment in favor of NMFS
On appeal, the United States Court of Appeals for the District of Columbia affirmed the judgment. The court held
that the prediction was based on the agency's expenience and expert judgment. Additionally, it found that NMFS
thought that the rule would change fishing crews” behavior to better protect the turtles and had a backstop if the rule
did not properly control the take and mortality levels. The court held that NMFS” judgment was within the bounds of
reason and was upheld
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