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UNITED STATES SUPREME COURT

Massachusens v EPA, 127 5. Cr 1438 (LS. Apr. 2, 2007)

Several states and organizations brought suit against the Environmental Protection Agency (EPA) rezarding its
determination that the EPA was not required o regulate motor vehicle emissions under the Clean Air Act. The
U8 Court of Appeals for the District of Columbia upheld the EPA s determination. In an opinion by Justice
Stevens, the United States Supreme Court reversed the ruling, The Court found that the petitioners had standing
o challenge the ruling, given that Massachusetts would sufler direct harm from the further logs of 115 coastal land
due to climate change. The Court further ruled that the EPA has the statutorv authority to regulate greenhouse
oas emissions from new motor vehicles and that the EPA rejected the rulemaking petition on impermissible
grounds.
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SECOND CIRCUIT

MNew York
Lockheed Martin Corp v Undmown Respongdenss, 2007 ULS. Dist. LEXIS 230663 (DNY. Mar. 29, 2007),

Rocco Morgant drowned while working on a vessel, Little Toot 11, owned by Lockheed Martin. In a separate
suit. his heirs were awarded relief’ under the Longshoreman’s Act. Lockheed brought suit to limit its liability to
the value of the vessel under the Limitation of Vessel Owner’s Liability Act. The U8, District Court for the
Morthern District of New York determined that the company was not entitled to limat its Liabality, finding the
accident was the result of negligence and that the company had knowledge of the negligence that contnbuted to
the accident. The court denied the company s motion for summary judgment and granted Morganti’s heirs’
mtion for summary judgment.
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FOURTH CIRCUIT
Llnited States v Cooper, 2007 ULS, App. LEXIS 7146 (4th Cir, Mar, 28, 2007)

D). Cooper operated a sewage lagoon for a traler park. Although Cooper had a permut from the Virginia
Department of Environmental Quality 1o discharge wasta from the sewage lagoon into a creek that flowed into a
river, he violated that permit more than 3040 times. A jury convicted D ). Cooper of nine counts of knowingly
discharging a pollutant into waters of the United Siates in violation of the Clean Water Act. The Umited States
District Court for the Western District of Virginia sentenced Cooper to 27 months of imprisonment and assessed
a fine of 270,000, Cooper appealed, alleging that the district court did not prove that he knew the jurisdictional
status of the waters he affected. The United States Court of Appeals for the Fourth Circunt upheld the lower
court’s conviction, as the CWA does not require the government to establish knowledge of the jurisdictional
status of the waters affected.
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West Virginia

Chito Valley Environmental Coalitton v United States Arnmy Covps of Engineers, 2007 U8 Dist. LEXIS 21613
(D W. Va Mar. 23, 2007).

Environmental groups filed suit against the United States Armmv Corps of Engineers (Corps) for the issuance of
permils that allowed coal mining companies 1o fill headwater sireams in conjunction with mountaintop remaoval
coal mining. The United States Distnct Court for the Southern Distnict of West Virginia found that the Corps
failed to comply with the CWA and NEPA when it 1ssued the permits and the Findings of No Significant Impact
(FOMSIg). The court granted the groups an injunction, rescinded the permits, and remanded the permits to the
Corps for further proceedings
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SIXTH CIRCUIT

Kentucky
Llnired States v Cunddff, 2007 U5, Dist. LEXIS 22832 (D, Ky, Mar. 29, 2007).

The Cundiffs owned two adjacent tracts of land situated adjacent 1o tributanes of the Ohio River via the Green
River. In a case brought to determuine junsdiction of the tracts, the Cundiffs argued that the plurality opinion in
Rapareos

controlled and that the wetlands did not meet the junsdictional requirements of “waters of the United States.”
On a hmited remand from the United States Court of Appeals for the Sixth Circuit, the district court defermined
that the wetlands at issee were “waters of the United States™ under Raparoes. The court decided that the wetlands
met the plurality ‘s test of requinng the tnbutanies to be relatively permanent bodies of water connected to a
traditonal intersiate navigable water and because the wetlands had a continuous surface connaction with the
tributaries. The court found that the wetlands also met Justice Kennedv's “sigmificant nexus” test. Since the
wellands in que ston met both (ests, the court held that the government has junsdiction over the wetlands.

hitps:ecl kvwd, uscourts. govi’'cgi-hinflogin. pl

SEVENTH CIRCUIT
Rockstead v Ciny of Crystad Lake, 2006 US. App. LEXIS 32553 (Tth Cir. Apr. 10, 2007).

When the city of Cryvstal Lake installed a pipeline, it cut off drainage from a property used a8 farmland, tumning it
into wetlands. The property owners filed an inverse condemnation action in state court and then filed suit in
federal court seeking just compensation under faderal law, citing that state law was clearly against them and thai
a remedy would be unobtainable in state court. The United States sinct Court for the Morthern istnct of
Minois dismissed the federal acuon. The Seventh Circut affirmed the district court’s judgment, noting that if a
state statute had precluded a remedy. the federal action would be viable: however. in this instance. the obstacle
was not 4 statute, but state commaon law, which was subject to change. In making its decision, the court
recopnized the antiquity of the ruling state supreme court decision. which made the common law more apt to
change, and the fact that there has been a change in the legal status of wetlands
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IMlinois
fobinson v Alter Barge Ling, fnc., 2007 ULS. Dist. LEXIS 18191 (D11, Mar, 15, 2007)

A deckhand brought suit against his former emplover. Alter Barge Line. claiming that he was fired for reporting
that his coworkers were using illegal drugs, in vialation of the Illinois Whistleblower Act. The United States
District Court for the District of Hlinois ruled that the Whistleblower Act was preempted by federal law 46
U.5.C.5 § 2114, which provides reliel for seamen who were dismussed for reporting safety law violation to
federal authorities. Addinonally. the application of Hlinoig law would have destroved the uniformity of rules
applicable to commerce on inland waterways, The court further held that the emplovee lacked a viable claim
under § 2114. The court found that the emplovee’s claim was also preempied under common law by general
maritime law. The district court therefore granted summary judgment in favor of Alter Barge Line
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EIGHTH CIRCUIT

Arkansas
Stare v Hatchie Coon Hunitng & Fisfung Club, fne, 2007 Ark App. LEXIS 210 (Ark. Cr App. Mar. 21, 2007).

A portion of ripanan property in the 5t Francis River in Poinsett County, Arkansas, was granted o the Hatchie
Coon Hunting and Fishing Club in 1892; however, a small island located within the riparian property did not
appear on any land survevs until 1932, In a case to determine ownership of the island, the Poinsett County
Circuit Court in Arkansas ruled that hunting club owned the forty -six acre tract of land. not the state of
Arkansas, The state appealed the decision to the Arkansas Court of Appeals, The court held that the lower court
had correctly determined that the island had formed as a result of accretion to and avulsion from the club’s
property. Additionally, the state failed to prove that it had acquired the property through adverse possession and
laches. The trial court’s judgment was alTirmed
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NINTH CIRCUIT

National Wildiife Federation v National Marine Fisheries Service, 2007 US. App. LEXIS 8181 (9th Cir. Apr. 4.
2007),

The United States Distnct Court for the District of Oregon held that a biological opinion (BiOp) issued by the
National Manne Fishenes Service (NMFS) was structurally flawed under the Endangered Species Act (ESA),
The BiOp examined the potential effects of the Federal Columbia River Power Svstem dams and facilities on
salmon and steelhead listed under the ESA. NMFS and the State of Idaho appealed the decision to the Court of
Appeals for the Ninth Circuit. The Ninth Circuit upheld the district court’s ruling. finding that the BiOp’s
Jecpardy analysis was structurally flawed and, therefore, in conflict with the ESA. The Ninth Circuit further
agread that the NMFS™ eritical habitat determination was arbitrary and capricious and affirmead the disinet
court's judgment.
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Cofumbia Snake River Irrigators Association v National Wildlife Federarion, 2007 US. App. LEXIS 8452 (Yth
Cir. Apr. 6, 2007),

The United States Distnict Court for the District of Oregon held that the Mational Marine Fishenes Service
(NMFS) correctly included tnbal and state-regulated fish harvest in a biological opimon (BiOp) involving the
potential effects of the Federal Columbia River Power Svstem operations on salmon and steelhead histed under
the Endangered Species Act. Two irngators associations appealed the decision. The United States Court of
Appeals for the Ninth Circwit affirmed the decision. The appeals court held that NMFS correctly determined that
tribal treaty fishing rights were present effects of past federal action and. therefore, had to be included in the
environmental baseling. The court also held that NMFS correctly projected and considered future harvests of the
fish in the BiOp.

Pacific Coast Federation of Fishermen s Associations v United States Burean of Reclamarion, 2007 LS. App
LEXIS 7268 (“h Cir. Mar. 22, 2007),

The United States District Court for the Northern Distrnet of California enjoined the U.S. Burean of Reclamation
{BOR) from making irngation diversions from a reclamation project until a new biclogical opinion consistent
with the provisions of the Endangered Species Act (ESA) had been produced. The Klamath Water Users
Association appealed the decision. claiming that the count exercised 115 authority bevond what it had been
granted under the ESA, The Minth Circuit held that the district court did not abuse its discretion, because it
properly considered all of the factors relevant to whether the project would harm the protected cohe salmon and
because the district court had broad discretion to establish a remedy

Califormia
Friends of the Earth, Inc. v Moshacher, 2007 1S, Dist. LEXIS 24268 (D. Cal. Mar. 30, 2007).

Two non-profit organizations and three cities filed swit against federal government orgamzations that provide
financial support to intermational fossil fuel projects that emit preenhouse pases. The plaintifTs alleged that the
agencies were in violation of the Mational Environmental Policy Act (NEPA) and the Admimistrative Procedures
Act (APA) by failing to perform an Environmental Impact Statement for their actions. The court denied the
plaintiffs” motion for summany judgment,

Feduniak v California Coastal Commission. 148 Cal. App. 4th 1346 (Cal. Co App. Mar. 27. 2007).

The Califormia Coastal Commussion ordered the Fundiaks 1o remove a three-hole, pitch-and-putt goll course
from their coastal property and restore the onginal landscape of native dune vegetation. The Supenor Court of
Monterey County, California, estopped the commission from enforcing those orders and the Commission
appealed. On appeal, the court reversad the trial court’s judgment since three elements of estoppel were not met.
The court held that the evidence did not show: 1) that the Commission knew or should have known of the golf
course’s violations before the owners purchased the propertv. 2) that since the Commission took no action at
another prominently located golf course, it had constructive knowledge of the violation, and, 3) that since the
Commussion had failed 1o enforce the restniction over a number of vears that the owners could have reasonably
believed that the Commission did not intend to take action
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ELEVENTH CIRCUIT

Georgia
DRE, fnc. v Carson, 2007 Ga. App. LEXIS 351 (Ga. Cu App. Mar. 26, 2007).

DBL had purchased an upland lease from a corporation that had acquired the lease from the Carson familv, DBL
applied for the water bottom lease. The Carson family sought a declaratory judgment with regard to the water
battom lease. The trial court held that the Coastal Marshlands Protection Commuttee had illegallv granted the
water bottom lease and granted partial summary judgment in favor of the Carson family_. On appeal, the count
held that Georgia state law did allow a holder of an upland lease to apply for a water bottom lease; however, the
upland lease could not be consirued as an assignment of nghis to the water botlom or as permission (o apply for
the lease of the water bottom from the CMPC. Furthermaore, the court held that the laws allowing the CMPC 1o
lanse the water bottoms did nod go info effect unil 1972, the vear that the family had entered into the onginal
lease agreement. The court of appeals affirmed the tnal cour t's ruling.

DC CIRCUIT

District of Columbia
American Wildlands v Kemprhorne, 2007 US. Dist. LEXIS 20851 (D.D.C. Mar. 26, 20007).

Amencan Wildlands and other environmental groups filed suit against the Secretary of the Intenor in federal
distnct court, claiming that the Fish and Wildlife Service acted arbitrarily i its refusal to list the westslope
cutthroat trout as a threatened or endangered species under the Endangered Species Act (ESA). The count found
that the FWS’s decision was arbitrary. since it had included a hy bridized fish in ii= assessment of geographic
distnbution. The FWS reached the same conclusion after conducting a new status review. On remand, the court
found that the new status review was not arbitrary, because it had comrectly applied the five factors of potential
threat to the species, as required by the ESA The court rejected the environmental groups” contention that the
FWS had incorrectly included fish that were morphologically similar to the westslope trout. but displaved twentv
percent hybrdization with nonnative rainbow trout. The court granted the Secretary of the Interior’s motion for
summany judgment and dismissed the case with prejudice.
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Defenders of Wildlife v Gueerrez, 2007 US. Dist. LEXIS 25161 (D.D.C. Apr. 5, 2007).

The National Marine Fishenes Service denied a formal petition brought by several environmental groups and an
individual asking for emergency rulemaking for the Morth Atlantic right whale. The groups claimed that the
denial resulted in violations of the Admimistrative Procedures Act and the Endangered Species Act. because the
Coast Guard did not consult with NMFS before requiring commercial vessels to travel within six east coast
traffic separation schemes inhabited by the right whales. The United States District Court for the District of
Columbia raled that the agencies” decision was not arbitrary and capricious, because it was engaged in
permanent rule-making to protect the segment of the whales' critical habitat that intersected current TS3s. The
court further held that the Coast Guard was not violating the ESA or the APA, because it was not responsible for
designating the exisiing TS5, but merely for codifving the TSSs establis hed bv the Intermational Maritime
Organization
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UNITED STATES COURT OF FEDERAL CLAIMS

Casitas Municipal Water Disirict v Unired Sraves, 2007 US. Claims LEXIS 95 (Ct. CL Mar. 29, 2007).

Pursuant to a license granied by a state board, the Casitas Municipal Water District operated a federal water
project that supplied niver water for irrigation, recreation, and vanous other uses. After species listed in the
Endangered Species Act were discovered in the niver, the federal povernment reduced the amount of water that
the water distnict was allowed to divert. The water district claimed that the reduction constituted a taking and
sought just compensation, The court agreed with the United States” contention that the claim had to be evaluated
under the three-part Penn Central takings test, not evaluated as a “per se”™ taking. The court granted the United
States” motion for partial summany judgment

hitp: Aaww vsefe useourts, sov /O ons Wiese/ T WIESE, CASITASO3 2007 pdf

Kilamaih fervgarion Disivics v Undted Stares, 2007 115, Claams LEXTS 71 (Cr ClL Mar, 16, 2007},

Agriculiural landowners and water and imigation disiniets alleged that the United States Burean of Reclamation
{Bureau) breached water distnbution contracts when it made temporary reductions in water available 1o those
groups for irrigation, The United States Court of Federal Claims found that the sovereign acts doctrine provided
a complete defense to the breach of contract claims. The court granted the Bureau summany juedgment and
dismissed the plaintiff s claims with prejudice
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