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WASHINGTON v. WASHINGTON 'STATE, ETC.

Cite as §9 S5.CL. 3055 (1979)

Mr. Justice 'WHITE, dissenting.: = = .

*1 was in dissent iri Planned Parenthood of

Central Missouri v. Danforth, 428 U.S. 52, '
94-95, 96 S.Ct. 2831, 2858, 40 L.Ed.2d 788’

(1976), on the issue of the validity of requir-

ing the consent of a parent when an unmar-
ried woman under 18 years of age seeks an

abortion. *'§ ‘continue *t¢ have ‘the views 1

expressed there and also agree with much

of what Mr. Justice STEVENS said in dis-
sent in that | case. Id. at 101-105, 96 S.Ct.

at ' 2855-2857 1 would not, therefore, stnke ’

down’ thls Massachdsetts law. ¢
" But even if a parent.al oonsent reqmre-

ment of the kind involved i in Danforth must
be deemed invalid, that does not condemn
the Massachusetts law, which, when the
parents object, authorizes a judge to permit.

an abortion if he concludes that an ‘abortion
is in the best interests of the chlld Going

beyond Danforth, the Court now holds it )
unmnstltutional for a. State to require. that :
in all cases parents receive potice that their

daughter seeks an a.bortlon and, if they
object to the abort.lon, an opportumty to
partlclpahe in a hearing that will determme

whether it i is in the “best interests” of the",

child’ tq unde_rgo ‘the surge_ry:‘r Until now, 1
would have thought inconceivable a holding
that the United States Constltution forbids
even motice to parents when thelr mmor
child who seeks surgery ‘objects to’ ‘such
notice and is able to convince 4 judge that_'
the parents should be denied participation
in the declslon

 With all due respect I dissent.
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" questions Mr. Justice POWELL has electedlb_f-

address. Indeed; thére is a cettain irony in His’
suggestion that a statute that is intended to-
vindicate “the special interest of the State in
encouraging an unmarried pregnant minor to

seek the advice of her parents in making the

important decision whether or not to bear a
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Unitéd*stateg instituted ‘action seeking
interpretation of Indian fishing rights un-
der treaties with Indian tribes of the Pacific
Northwest "The United States District
Court for the Western District of Wash-
ington, 884 F.Supp. 3312 “issued declarat.ory
and injunctive relief. “The Court of Ap-
peals, ‘573" F.2d 1128, affirmed and, in"a

" separate opinion, 573 F.2d 1118, held that
. regulations of the International Pacific

Salmen Fisheries Commission imposed no
impediment to the District Court’s interpre-
tation of treaty language. Certiorari was
granted. In addition, writs of certiorari
issued to review decisions of the Wash-
ington Supreme Court, 88 Wash.2d 677, 565
P.2d 1151 and 89 Wash2d 276 5‘71 P2d

child,” see ante, at 3046, need not reqmre ‘no-
"tice to the parents of the minor's intended deci-
.sion. That irony.makes me wonder whether
_any legislature concerned with parental consul-
tation wouid, in the absence of today’s advnsory
“opinion, have enacted a statute comparable to
the one my Brethren have discussed.-
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1373, holding that Wa.shmg'ton Department
of Fisheries could not comply, with the fed-
eral m_]unctlon The_ Supreme Court, Mr.
Justice Stevens, held that: (1) treaty lan-
guage securing a “right of taking fish * *

in common with all-citizens of the Territo~

ry” secured to the Indian tribes the right to
harvest a share of each run-of anadromous
fish that passed through tribal fishing areas
and not' merely a right to compete with
nontreaty fishermen on #n individual basis;
(2) an equitable measure of the common
right to take fish should initially divide the
harvestable portion of each run that passed
through & ™usual and accustomed”. tribal
fishing ground into . approximately : equal
treaty and nontreaty shares, and to then
reduce the treaty share if tribal needs could
be satisfied by a lesser amount! (8) conven-
tion between Canada .and United States
whereby catch of Fra.ser River sa]mon was
to be equally divided between Canadian and
American fishermen ‘'did not preempt treaty
fishing nghts with respect to Fraser River
salmon passing through certain “usual and
accustomed™ fishing places of the treaty
tribes, and (4) any state law prohibitions
against compliance with the District Court’s

decree eould not, survive the command of,
the supremacy clause and hence the State ‘

Game and Fisheries Department as parties,

could be. ordered to prepare a set of rules
that wouid 1mplement the court’s mterpre-;

tation of the parties’ rights even if state

law mthheld from them the power to do so.

. ‘Affirmed in part and vacated and re-
manded in part. - :

Opinion after rema.nd 92 Wash Zd 939 )

603 P.2d 819.

'Mr. Justice Powell dissented in part
and filed opmlon, in which Mr. Justice:
Stewart and‘Mr Justice Rehnquist ]Ql_ned »

1 Courts @=»107

. Supreme Court’s demal of certxoran on
issue of mterpretatlon of Indian treaty fish-
ing nghts ‘did not constitute a final wdjudl-
cation of the matter since such denial came
at an interlocutory stage in the proceedings,

v, 98 SUPREME COURT REPORTER’ !
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in t.hat t.he distriet court had retained con-

tinuing enforcement jurisdiction, and in the
meant.lme state courts went on, reoord as.
mterpretmg the treat:es dlfferently than
the federal courts. S

2. Const:tutmnal Law %236

.Providing flshlng' rlghts to Indlans that
were not available to non-Indlans would not.
v1olate the equal protectlon clause since,
such nghts were accorded by treaty, and
the peculiar semisovereign and constitution-
ally recognized status of Indians justifies
special treatment on their behalf when ra-
tionally related fo the Governments unique
obligation toward the. Indlans U S.C.A.
Const Amend 14

3. Indians eas el

. Languag'e of Indlan treatles secunng a
“right of t.akmg‘ flsh ',,] * *in common
with all cltlzens of the Terrlt.ory was not
intended merely to guarantee ‘Indians of
the Pacific Northwest access to usual. and
accustomed fishing sites and an. equal op-~
pertunity” for individual , Indians, along
with non-Indians, to try, to catch’ flsh but’
instead secures to the Indlan trlbe the right
to harvest a share a each run of anadro-
mous fish that pass through tribal flshmg
areas. Act Aug. 14, 1848, 9 Stat. 323; Act
June 5, 1850 9 Stat. 437; Treaty of Medi-
cine Creek Art. Tet seq., III, 10 Stat. 1182;
Act Mar. 2, 1853, 10 Stat. 172; Treaty of.
Point Ellictt, Art. I et seq., 12 Stat. 927;
Treaty of Point No Point, Art. I et seq., 12
Stat. 932; Treaty of Neah Bay, Art. I et
seq., 12 Stat. 939; Treaty with the Yaka-
mas, Art. I et seq., 12 Stat. 951; Treaty of
Olympia, Art. I et seq., 12 Stat. 971.

4. Indians =3
Treaties =1
A treaty, including one with an Indian
tribe, is essentially a contract between two
sovereign nations; - when the signatory na-
tions have not been at- war and neither is
the vanquished, it is reasonable to assume
that they negotlated as equals at. arms’
length. . : .
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5. Indlans =3 1 . : g
It is the’ intention of the parties, and
not solely that of the superior 'side,”that

WASHINGTON v. WASHINGTON ‘STATE, ETC.
Cite a2 99 S.Ct. 3055 (1979)

3057-

© ty and nontreaty shares, and’ thenshould

must control any attempt to mterpret trea--

tied’ w1th the Indla.ns

6. Indians e=3
., Neither pa.rty to t.reatles bet.waen the
Um'oed States and Indian tribes of the Pa-
cific Northw&et ‘may rely on a state’s regu-
latory powers or on property law ooncepts
to defeat the other’s right to a “fairly ap-
portioned” share ‘of ‘each’ ‘covered run’ of
harvestable anadromous fish.” Act'Aag. 14,
1848, 9 Stat. 323; Act June 5, 1850, 9 Stat.
4387; Treaty. of Medicine Creek, Art:'I et

“seq., 10 Stat. 1182; iApt Mar. 2, 1853, 10"
Stat. 172; Treaty of Point Elliott, Art. T et

seq., ‘12 Stat. 927; Treaty of Point No

Point, Art. I et seq., 12 Stat. 938; '-'Tréaty of
Neah Bay, Art. I et seq, 12 Stat./ 939;

Treaty with thé Yakamas, Art. I et seq., 12
Stat. 951; Treaty of- Olympla, Art. Tet seq.,
12 Stat. 971.

7.' Indians &=3 - EHRRTC S S P
" Although Indlan tribés -of the Pacaflc

v
_hy

NOrthwest may: exclude non-Indians ‘from-

access to fishing within the reservation, the

tribes have no untrammeled right to take as-

many fish running through the reservation
as they choose; neither party may ‘deprive
the other of a “fair share” of the runs of

harvestable anadromous fish. ' Act Aug. 14,
1848, 9 Stat. 323; Act June 5, 1850, 9 Stat.”
437; Treaty of Medicine Creek, Art. I et:

seq.,, 10 Stat. 1182; Act Mar. 2, 1853, 10

Stat. 172; Treaty of Point Elliott, Art. I et’
seq., 12 Stat.927;' Treaty of Point No:

Point, Art. I et seq., 12 Stat. 938; . Treaty of
Neah Bay, Art. I et seq., 12 "Stat. 939;
Treaty with the Yakamas, Art. I et seq.; 12
Stat. 951; Treaty of Olympm, Art. I e’t.
seq., 12 Stat. 97L

8 Indians tﬂ3

" An equitable measure of the oommon‘

right of treaty Indians of the Pacific North-
west to take anadromous fish should initial-
Iy divide’ the harvestable portion of each

run that passes through a “usual and accus--
tomed" place into approximately equal trea-

reduce ‘the treaty share if tribal needs may'
be satisfied by a lesser amount. Aect’ Aug.
14, 1848, 9 Stat. 828; Act June 5; 1850, 9
Stat. 437; ‘Treaty of Medicine Creek, Art. I
et seq., 10 Stat. 1132; Act Mar. 2, 1853, 10
Stat. 172; Treaty of Point Elliott, Art. I et
seq., 12 Stat,927; . Treaty of Point No
Point, Art. I et seq., 12 Stat. 933; Treaty of
Neah Bay, Art. I et seq., .12 Stat. 939;
Treaty with the Yakamas, Art. I et seq., 12
Stat. 951; Treaty of Olympla, Art. I et seq.,
12 St'at' 971 EEEE : - f oase

9. lndmns e

 The equal rights of treaty indlans of_
the Pacific Northwest and non-Indians to
take harvestable anadromous fish passmg
through a “usua] and aecustomed” Indian
fxshmg plaoe imposes a maximum but not a
minimum allocatlon. central pnnclple in al-
location must. be. tha.t Indlan treaty rights
to a natural resource that once was exclu-
sively explmted by t.he Indians. secures s0.
much as, but not more than, i8 necessary to
prov1de the Indians with a llvehhood—that
is to say, a moderate living. Act Aug. 14,
1848, 9 Stat. 328; " Act June 5, 1850, 9 Stat,
437; Treaty of Medicine Creek ‘Arts. I'et
seq., III, 10 Stat. 1132; Act Mar. 2, 1853, 10
Stat. 172; Treaty. of Point Elhott Art. Let
seq., 12 St.a.t. 927, Treaty . of Point No
Point, Art. I et seq., 12 Stat. 1933 Treaty of
Nesh Bay, Art. I et seq., 12 Stat. 939;
Treaty with the Yakamas, Art 1 et seq., 12
Stat. 951; Treat.y of Olympla, Art. I et seq.,
12 Stat 971 ' : T

10. lndians @3 . o
“In’ allocatmg Indmn and non—Indlan
sharee of harvestable anadromousfish pass-
ing through: a usual and accustomed Indian
fishing ground, fish taken'by Indians on
their reservation is"to 'be counted agsinst
their share as is fish caught for ceremonial
and subsistence needs so long as there is
enough fish to satisfy the latter needs. - Aet
Aug. 14, 1848, 9 Stat. 323; Act Juné 5, 1850,
9 Stat. 437T; - Treaty of Medicine Creek,
Akts.'T et seq;, I1I, 10 Stat. 1132;' Act-Mar.
2, 1853, 10 Stat. 172; ‘Treaty ‘of Point Ei-

“.j‘I.' I
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liott, Art. I et seq., 12 Stat, 927; :--.;I?reaty of

Point No Point, Art. I et seq., 12 Stat. 933;-
Treaty.of Neah Bay, Art. 1 et seq.; 12 Stat. -

939; Treaty with the Yakamas, Art. I et

seq., 12 Stat. 951; Treaty of Olympla, Art. I.
et seq., 12 Stat. 971, - - R

'll Indians &3 = - i

“ Fish taken by t.reat.y f’ shermen’ off of-
the revservatlons and at locations other than'
” sites of Indian fish-
ing are to be counted as part of the Indians’:
share 'in dividing harvestable portion of

“gsual and accustom

each run of anadromous fish' passing

through & “usual and accustomed” Indian.

fishing plaoe, however, in its discretion,
district’ eourt could determlne "that so few

fish™ flt into such, or any other, cat.egory, .
such ‘ay “take-home” fish caught by non-’

treaty commerclal fishermen for personal

use, thit accounting for them individually

was unneeessary “and that estimated fig-’

ures could be relied on'in making the annu-
al’ computatwn and, mdeed if the amount is’
truly de mmlmus nb accounting at all’

might ‘be necessary Act’ Aug 14, 1848, 9

Stat. 823; Act June 5, 1850, 9 Stat. 437T;
Treaty of Medicine Creek, Arts. I et seq.,’
III, 10 Stat. 1182; “Act Mar. 2, 1858, 10 Stat.’
172; Treaty of Point Ellictt, Art. I et seq.,

12 Stat. 927;" Treaty of Point No Point, Art.
I et seq., 12 Stat. 938; Treaty of Neah Bay,

Art. Tet seq.; 12 Stat. 939; Treaty with the’
Yakamas, Art. T et seq.; 12 Stat. 951; Trea-:
ty of OIympla, Art I et Seq 12 Stat 971,

12 Indums @=3

So long as nont.reaty flshermen from"

the State of Washington take anadromous

fish from identifiable runs that-are destined

for ' traditional Indian . tribal . fishing

grounds, such persons may ‘not rely on the.

location of their take -to justify excluding

such fish in computing their share of the'
harvestable .run; although such fish are

caught in United States waters, the persons
catching them are “citizens of the territory™
and beneficiaries of treaty land grants and
may justifiably be treated differently from
- nontreaty fishermen who are not citizens of
Washington. -

-~ 8% SUPREME. COURT REPORTER:: . "
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(Act. Aug. 14, 1848, 9 Stat.
828; - Act: June 5,. 1850, 9 Stat. 437; Treaty:
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of Medicine Creek, Arts. I et-seq., III, 10
Stat. 1132; Act.Mar. 2, 1853, 10 Stat. 172;
Treaty .of Point Elliott, Art. I et seq., 12
Stat. 927; Treaty of Point No. Point, Art. I
et seq., 12 Stat. 933; Treaty of.Neah Bay,
Art. I et seq., 12 Stat. 939; Treaty with t:he
Yakamas, Art. I et seq., 12 Stat. 951; Trea-

l ty'of ‘Otympia, Art. T et seq,, 12 Stat. 971;

Flshery Conservation and Manag'ement Act
of 19'76 $§ 101, 102 16 USCA §§ 1811,
1812 o

13. Federal Courts G='460

.+ Although there was some, dlSl.‘-llSSan in
the briefs; as filed jn Indian fishing rights
case, concerning whether treaty Indians of
the Pacific Northwest had the same right to
take hatchery-bred fish as native fish, such
issue was;not fairly subsumed within Su-
preme Court’s grant of certiorari since the
district . court had.not.yet reached 'z final
decision on the issue, . Treaty :of Medicine
Creek, Art. 111, 10. Stat. 1132,

4. Indians =3 : :

Any fish taken in Washington State
waters or in United States waters off the
coast - of Washington and taken from runs
of :fish that pass through tribal Indians
usual and. accustomed fishing .grounds and
taken by either members of the Indian
tribes. whose right to fish in traditional trib-
al fishing grounds was preserved by treaty,
on the .one hand, or by non-Indian citizens
of Washington, on the other hand, count
against that party’s respective share of the
harvestable anadromous fish run. Act Aug.
14, 1848, 9 Stat. 328; ' Act June 5, 1850, 9
Stat. 487; Treaty of Medicine Creek, Arts. 1
et seq., III, 10 Stat, 1182; Act Mar. 2, 1853,
10 Stat. 172; Treaty of Point Elliott, Art. I
et seq., 12 Stat. 927;. Treaty of Point No
Point, Art. I et seq., 12 Stat. 933; Treaty of
Neah Bay, Art. I et seq., 12 Stat. 939;
Treaty with the Yakamas, Art. [ et seq., 12
Stat. 951; Treaty of Olympla., Art I et. seq.,
12 Stat 971.

15. Treaties &6 e

Absent  explicit statutory language,
courts are extremely reluctant to find con-
gressional abrogation of treaty rights.

oy
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16. Indians &=3 - R

. Convention whereby Canada and Umt—
ed States agreed that the capture of Fraser
River salmon should be ‘equally divided be-
tween Canadian -and American fishermen
does not preempt Indian treaty fishing

rights with respect to Fraser River salmon
runs - passing through . certain ‘“usual and

accustomed” fishing places of treaty tribes.
Act Aug. 14, 1848, 9 Stat. 323; Act June 5,

1850, 9 Stat. 437; Treaty of Medicine Creek, -

Arts. 1 et seq;, III,:10 Stat.:1182; ' Act Mar.

2, 1858, 10 Stat. 172; Treaty of ‘Point El-:

liott, Art. I et seq., 12 Stat. 927; Treaty of .
- power to enjoin, individual nontreaty fisher-

Point No Point, Art. I et seq., 12 Stat-933;

Treaty of Neah Bay, Art. I et seq.;, 12 Stat.

939; Treaty with the Yakamas, Art. T et

seq., 12 Stat. 951; Treaty of Olympia, Art. I

et seq., 12 Stat. 971; Convention between
the United States. and Canada, Art. I et
seq., 50 Stat. 1355 as amended; Sockeye
Salmon or Pink Salmon Fishing Act of

1947§1etseq 16USCA§7‘76etseq"" e TN
;l;‘ 20, Iniunction &ﬂ212 "

. Conflict between District Court order _
concernmg treaty Indian rights. to Fraser ..

17, Federal Courts &=13 .

-A

River salmon and regulatlona established by

Intematmnal Paclflc Salmon Fishing Com-.-
misgion did not present a_justiciable. issue
since. the initial conflict oecasmned by regu- .
lat:lon.s promulgated for subject fishing sea-
son_had been mooted by passage of time.
and there was Ilttle _prospect that a similar .

conflict would revive and yet evade review,
Convention between the United States and

Cnnada, Art I et seq., 50 Stat. 1355 as
amended; Sockeye Salmon or Pmk Salmoni .
Fishing Act of 1947, § let seq., 16 U. S.G.A ./ ington, which was & party to the relevant
§ 776 et seq . Treaty of Medicine . Creek 111 proccedings, 'and they, in- their common
<i public rights as citizens, were bound by the -

i judgment. Act Aug. 14, 1848, 9 Stat. 828;.

Art. TII et seq, 10 Stat. 1182,
18. Indians &=3 . - ©: . |

To extent that-any. Washmgbon St,ate T Al
: Medicine Creek, Art. I et seq., 10 Stat. 1132; -

statute ‘imposed any obligation on treaty

Indian fishing rights in conflict with regu- -
lations promulgated by Interior Depart-- P
" Treaty of Point No Point, Art. I et seq., 12

ment under-its general Indian powers, the
state statute was without effect as regards
sockeye and pink salmon runs on the Fraser
River; under the Sockeye Act such regula-
tions give way to the federal treaties, regu-

WASHINGTON v. WASHINGTON . STATE, ETC.
Clte as 99 S.C1. 3035 (1979)
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lations and decrees. Convention .betwéen’

. the United States and Canada,: Art. I et
- seq., 50 Stat. 1355 as amended;  Sockeye

Salmon or Pink ‘' Salmon Fishing: Act of
1947, § 1 et seq., 16 U.S.C.A.'§ T76 et seq.; -
25 US.CA. §§2,9; USCAConst. art. 6
cl. 2.

19. Federal Courts. &-460 i =

If all state offzclals stood by repreaen-
tations of State of Washmgbon Attorney
General that the State would implement
district court’s decision in Indian fishing -
rights case, issue whether the court had

men, who were riot parties to the suit from
wolatmg ‘allocations of harvestable anadro-
mous fish run would be rendered moot;
however, ‘lssue was live since state 1mple-
mentation effort.s were at 'a standstill and
dlstnct court orders were still in effect.
Treaty of Medicine Creek Art 111, 10 Stat.
1132

‘Commércial fishing’ associations - and
their members, although not parties to Indi-"
an fishing rights case, were properly sub-:
ject to injunction restraining violations of
Indian fishing rights either. under rule that
nonparties who interfere with implementa-
tion .of court orders establishing public .
rights may be enjoined or rule that a court
possessed of the res in a proceeding in-rem, .

. such as one to apportion a fishery, may -

enjoin those who would interfere with that

. custedy;  in any case, such individuals and

groups were citizens of the State of Wash-

Act June 5, 1850, 9 Stat. 487; Treaty of -

A¢t Mar. 2,-1853, 10 Stat. 172; Treaty of
Point Elliott, Art. I et seq., 12 Stat. 927;-

Stat. 933;. Treaty of Neah Bay, Art. I et
seq., 12 Stat. 939; Treaty with the Yaka-
mas, Art. I et seq., 12 Stat. 951; Treaty of
Olympin, Art. I et seq., 12 Stat. 971.
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21. Indians =3 - : :
Treaties .with Indlan tribes of the Pa-
cific Northwest are self-enforcing.: Act::
Aug. 14, 1848, 9 Stat. 323;  Act June 5, 1850,
9 Stet. 437; Treaty of Medicine Creek,

Arts. 1 et seq., XIII, 10 Stat. 1132; Act Mar."

2, 1853, 10 Stat. 172; Treaty of Point El-
liott, Art. I et seq., 12 Stat. 927; Treaty of
Point No Point, Art. T et seq., 12 Stat. 983;
Treaty of Neah Bay, Art. I et seq., 12 Stat.
939; Treaty with the Yakamias, Art. I et '
seq.; 12 Stat. 951} Treaty of Olympm, Art I
et seq., 12 Stat. 971. ‘

22, Constltutionnl Imw 0=77 78

" Representations of Washmgbon State

Atmrney General that resolution of basnc i ) " AUt
i all parties have an unequivocal obligation to -

federal question of oonstructlon of Indtan
treaty fishing rights would remnve any

state law impediment to enforcement of the

State’s obligations under the treaties and
enable the State and 1ts flshenes to ca.rry
out such obligations were not binding on
the state courts or legislature, although au-
thoritative within its executive -branch.
. Treaty of Medicine Creek, Art. III, 10 Stat.
1132 . . .

23, Indians =3

' Any'state law:prohibition against com- "

pliance-5y Washington State Department
of Fisheries ‘with distriet court decree ‘ap-
portioning * harvestable ‘anadromous - fish

runs passing through traditional tribal fish-
ing grounds could not survive the command .

of the supremaey clause; likewise, the Fish-
eries Department, as a party, eould be or-
dered to prepare & set of rules that would

implement the court’s interpretation of the
parties’ rights even if state law withheld -
from it the power to.do so, and regardless
of whether the Ganie and Fisheries Depart- -,
ments could be ordered actually to promul- .
gate regulations having effect as a-matter '

of state law, the District: Court could as-:

sume direct supervision of the fisheries if ..
atate recalcitrance or state law barriers con-
tinued. Act Aug: 14, 1848, 9 Stat.:323;. Act'’

June 5, 1850, 9 Stat. 437 Treaty of Medl-a

* The syllabus consututes no part of the opmlon
'of the Court but has been prepared by the
Reporter of Decisibns for the convenience of .

"99 SUPREME COURT REPORTER ..
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* cine Creek, Art. I et seq., 10 Stat. 1132; Act

Mar.-2; 1853, 10 Stat. 172; Treaty of Point
Elliott; Art. I et seq., 12 Stat. 927; . Treaty

" of Point No Point, Art. ' et seq., 12 Stat.-

938; Treaty of Neah Bay, Art. I et seq., 12
Stat. 939; Treaty with the Yakamas, Art. |
et ‘seq., 12 Stat. 951; Treaty of Olympia, .
_Art. T et geq., 12 Stat 971; USCAConst..*.
art. 6, cl 2

24, Federal Courts &»268

. Federal :eourts have’ power bo d:splaee
local enforcement efforts:if -necessary to

" remedy violations of federal-law, including

violations of Indian treaty rights; even if.
such orders are erronedus in some respects,

obey <them while they remain in effect.-

: Syllabus
"In 1854 and 1855, the United Stabes
entered into & series of treaties with certain
Indian tribes whereby the Indians relin-
qulshed their interest in certain lands in
what 'is now the State of Washmgt.on in

. exchanige for monetary payments, certain

relatively small parcels-of land reserved for
their exclusive use, and other guarantees,
including protectlon of their “right of tak.
ing fish at usual and accustomed gmunds“
and stations in common with all
citizens of ‘the Territory.” The  principal
question in this extensive litigation ‘con<"
cerns the character of the treaty right to’
take fish. - In 1970, the United States, on its
own behalf and as trustee for seven Indian
tribes, brought suit against the State of
Washington in Federal District' Court, seek-
ing an interpretation of the treaties and an’
injunction requiring the State to protect
the Indians’ share of runs of anadromous
fish.- - At various stages of the proceedings,
additional tribes, the State Departments of-
Fisheries and Game, and a commercial fish-
ing group were joined as parties:. -The Dis-’
trict Court held that under the treaties, the
Indians are currently entltled to'a 45% to

the reader See United States v. Detroat Lum .
ber Co., 2oous 321 337 2SSCt 282 28? 50
L.Ed. 499. .
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50% ‘share of ‘the harvestable fish passing -

through - their - recognized tribal- fishing
- grounds in the ease area, to be caleulated on

» . _ariver-by-river, run-by-run basis, subject te

cettain adjustments.: ‘With a slight modifi-

cation of one of the adjustments, the Court-

of Appea]s affirmed, and this Court denijed
certiorari.: Pursuant to the District Court's

injunetion, the Department of Fisheries
promulgated regulations protecting the In-:
dians’. treaty rights, but the State Supreme ,
‘Court, in two .cases (qonsohdataed here in -
No. 77—983), ruled ‘that the Fisheries . De-

partment could not comp}y with the federa]
mJunctmn, holding, inter alia, that, as a
matter of federal law, ‘the treaties did not
give the Indisns a right to & share of the

_les9 fish funs. | The Distriet Court then entered

a series of orders enabling 'it /directly to

supervise those aspetts of the State’s fisher- °
ies necessary :to the preservation of treaty
fishing rights.: The District Court’s power -
to. take such direct action and, in doing so,:
to enjoin persons who were not parties to .

the: proceedings was affirmed by the Court

of Appeals, -That court, in a separate opin- -
ion, also held that regulations of the Inter-
national Pacific Salmon Fisheries Commis--.

sion (IPSFC) posed no impediment to the

District Court’s interpretation of the treaty

language and to its enforcement of that

interpretation. . .. ¢ - gl U
‘Held:. . . v

1. - 'The language of the treaties secur- -
ing a “right of taking ‘fish = ' . ‘in-
" eommon with &ll citizens of the Territory” -
was not intended merely to guarantee the .
Indians access to usual and . accustomed

fishing sites and an “equal opportunity™ for

individual Indians, along with non-Indm.ns,‘

to try to catch fish, but instead beeuréa tﬁ
the Indian tribes a right to harvest a, s]lare
of each run of anadromous fish that’ passes

through tribal fishing areas. This eonclu- -

sion is mandated by a fair appraisal of ‘the
purpose of the treaty. pegotmtlons, the, ‘lan-
guage of the treaties, and, particularly, this
Court's prior decisions construing the trea-
ties. United States v. Winans, 198 U.S. 871,
25 S.Ct. 662, 49 L.Ed. 1089; Puyallup Tribe
v. Washington Game Dept., 391 U.S. 892, 88

$.0t.+1725, 20 'L.Ed.2d 689 (Puyalhip ‘T);
Washington Game Dept. v. Puyaliup Tribe;’
414 U.S. 44, 94 8.Ct. 330, 38 L.Ed.2d 254

. (Puyallup 11);  Puyallup Tribe v. 'Wash-'
. ington Game ‘Dept., 433 U.S. 165, 97 S.Ct.:

2616, 53 LEdZd 667 (Puyallup HI) Pp ’
3069—3074 o

2,  An equltable measure of the com-'_
mon right to take fish should initially divide
the harvestable. portmn of each run that
passes through a “usual and a.ccustomed”_;
place into appmxmately equal treaty and
nontreaty ghares, and should- then. reduce_
the treaty share if tnbal needs .may be
satisfied by a lessér amount. ~ Cf, Puyailup
I, supra. Although. the Dlstrlct. Court’s

. exercise of its discretion, as. shghtly modl-‘_

fied by the Court of Appeals, is in most
respects unob]e_ct,lonable, the Dlstnct‘Court
erred in excluding fish taken by the Indians
on their reservations from their share of the
runs, and in excludmg fish caught for the
Indians’ ceremonial and subsmtence needs

Pp. 3074-3076. :

‘8. The" Copvéntlon' of May'26;--'19:30, .
whereby Canada and the United States
agreed that the catch of Fraser River salm-
on should be equally divided between Cana-
dian and American fishermen, subject to
regulations proposed by the IPSFC for ap-
proval by both countries, does not pre-empt
the Indians’-fishing rights under the trea: -1
ties with respect to Fraser River salmon-
runs passing . through certain “ysual and
accustomed” places of  treaty tribes. Pp.:
3076—3078 '

4. Any state-law prohlbltwn agamst
eomphance with the District Court’s decree
cannot survive the command- of the Su-
premacy Clause, Jand the Staté Game and _jss0
Fisheries Departments, as parties to this
litigation, may be ordered: to -prepare a set
of ‘rules -that will implement -the court’s
interpretation of the parties’ rights even if
state law withholds from them the power to
do so. -Cf. Puyallup III, supra. Whether or
not the Game and Fisheries Departments

‘may be ordered actually to promulgate reg-

ulations having effect-as a matter .of state
law, the District Court may assume direct
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supervision of the_ﬁshenes if state necaicl-
trance or state-law barriers should be con-:
tinued.. If the spirit of cooperation moti- :,
vating the State Attorney General’s repre-
sentation to.this Court that definitive reso- .

lution of the basic federal question of con-

struction of the treaties will allow state.

compliance with federal-court orders is not
confirmed by the conduct of state officials,

the District Court has the power to under-
take the necessary . remedial steps and to

enlist the aid of appropnabe federal law
enforcement agents m carrymg out those
steps Pp. 3078—3080

No, 78-119, 573 F.2d 1118, afﬁmed'

and 578 f"‘.2d 1123 vacated and remanded;
No. 7—983 88 Washi.2d 677, 565 P.2d 1151

(first case), and 39 Wash.2d 276, 571 P2d

1873 (second case), vacated and remanded;

No. 78-139, 573 F.2d 1123, vacated and re-”

manded

SRR T o

Slade Gorton, Atty Gen for St.a.te of'“:

Washington.
Philip-A. Lacovara, Washmg'bon, DC for

‘Associations of Non-Indian Fishermen.
.Mason D. Morisset, Seattle, Wash., for .

the Indian Tribes.

- Louis F. Claiborne, Washmgton, DC fcr

Umbed States et 8l

__[Mr J ustlce STEVENS dehvered the opm-i ;
. ion of the Court. :

“Po extinguish the last group of conflict-"
ing claims to lands lying west of the Cas-

1. By three earlier treaties the United States had.'

‘extinguished the conflicting claims’of Spain in

1820 and Russia in 1824, 8 Stdt. 252; 302, and’
-in 1848, .

Great, Britain. in 1846, .9 Stat, 869.
Congress established: the Oregon Territory, 9

Stat. 323; that statute provided that nothmg )

contained therein “shall be construed to impair

the rights of person or property now pertaining -
_to the Indians in said Territory, 50 long as such .
rights shall remain unextinguished by treaty o

between the United States and such Indians.”

‘1n 1850, Congress authorized the negotiation of

“treaties to extinguish the Indian claims to land
lying west of the Cascade Mountains, ¢ Stat.
In 1853, the Washington Territory, which -

437,
includes the present State of Washington, was

organized out of the Oregon Territory. Ch. 90, -

10 Stat. 172.

99 SUPREME COURT REPORTER

. change for monetary payments.

.+ and stations’

443 U.S. 660 .

cade Mountams and north of .the Golumbia -
River in what is now the State of Wash-
ington;! ‘the United States entered into a

series of treaties with Indian jtribes in 1854 _|$52

and 18552 ‘The Indians relinquished their-
interest .in most of the 'Territory in. ex-"
In addi-
tion, certain relatively small parcels of land"
were reserved for their exclusive use, and
they were afforded other guarantees, in-
cluding protection of ‘their “right of taking
fish, at’ all usual and accustomed _grounds’
" . 'in common with all’
10 Stat. 1133

The prmcapal questwn presenved by thls,
htlgatlon concerns the: character of: that,
treaty right to.take fish,.- Various -other
issues are presented, but their disposition
depends on the answer .to the principal
question. Before-answering-any of these:
questions, or even stating the -issues with’
more precision, we shall briefly describe the:
anadromous fisheries of the Pacific North--

cltlzens of the Terrltory

" west, the treaty negotiations, and the prin--

cipal components of the litigation complex
that ‘led us to grant these three related'
pet.ltlons for certiorari.

‘.“I

Anadromous fish hatch in fresh water,
migrate to the ocean where they are reared
and reach mature size, and eventually com-
plete their life cyele by returning.to the
fresh-water place. of their origin to spawn.

2. Treaty of Medicine’ Creek (10 Stat. 1132).‘
Treaty of Point Elliott (12 Stat. 927); Treaty of
Point No Point (12 Stat. 933); Treaty of Neah’
Bay (12 Stat. 939); Treaty with the Yakamas .
(12 Stat. 951); and Treaty of Olympia (12 Stat.
971). The parties to the’ treatles and to this

_Htigation include these Indian ‘tribes: Hoh;
Lower Elwha Band of Clallain Indians; Lumimi;”
Makah; Muckleshoot; -Nisqually; Nooksack;.
Port Gamble Band of Clallam Indians; Puyall-
up; Quileute; Quinault; Sauk- Suiattle; Sko-':
komish; Squaxin Island; “Stillaguamish; “Su-’
quamish; Swinomish; Tulalip; : Upper Skagit;
and ‘Yakima Nation.« D.C,, .384 F.Supp. 312,
349; D.C., 459 F.Supp. 1020, 1028, : ‘

o
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Different species have' different fife cycles, -

some spending several yesrs and traveling

great ‘distances “in- the ocean ‘before™ re- -

turning to spawn and some éven returning
te apawn bn more than-one occasion before

dying. _1884° FSupp ‘812,884, 405, ' See ;
Comnment, ~State ‘Power ‘and ‘the Fndian
Treaty Right to Fish, 59 Calif.L.Rev. 485, -

501, and n. 99 (1971). The regular habits of

thesé fish make their -“runs”. predietable; :
this. predictability in turn makes it possible -
for both fishermen and regulators to fore-

cast and to control the number of fish.that
will be caught or “harvested.” "
the terminology ‘associated with' it'suggests,

the management of anadromous fisheries ig'

in ‘many ways more akin to the cultivation
of “crops”—with its relatively high degree

of predictability and -productive 'stability, «

subject mainly to sudden changes in climat-
ic patterns—than is the management. of
most other commercial and sport fishenes
384 FSupp, a.t851 384

Regulatmn of the anadromous flsherles of
the Northwest® is' nonetheless -complicated
by ‘the different habits of the various spe-
cies of salmon and trout involved, by the
variety of ‘methods of taking-the fish, and
by the fact that & run of fish may pass
through a series of different jurisdictions?

Another . complexity arises . from -the fact -

that the State ‘of Washmgton hag attempt-
ed to reserve one'species, steelliead trout,
for sport, fishing and therefore conferred
regulatory jurisdiction over . that - apecies
upon its Department of Game, whereas the

various species of salmon are primarily har-

3. ‘For examplé, pihk “and sockeye 'salmon =

hatched in Canada’s Fraser River pass through
the ‘Strait’ of Juan de Fuca in the State of
“Washington, ' swim out ' into intefrational
waters on the open sea, and return through the
strait to the river, passing on’'the way the usual
~and accustomed fishing grounds of the Makah
Indian Tribe once -again in 'Washington. 384
:F:Supp.; at 392." During much of'the return run
during which they pass through international;
state, and Canadian waters, the fish are in
optimum harvestable condition. - See also id.,

‘at 386-387, regarding the Puget Sound and
Olymplc Peninsula origin chinook salmon that
-pass through international waters, as well ‘as
those of Washington, Canada, and Alaska.

JIndeed, as -

vested - by 'commercial fishermen’ and aref
managed by the -State’s Departmiant. of

Fisheries. Id., at 883385, 889-899. ' More-

over, ‘adequateé regulatiori not’ only must "
" take into account the potentially_jconflict-~
ing interests of gport and commercial . fish-_ -

ermen, a8 well as-those of Indian and non-
treaty fishermen, but also must recognize

that the fish runs may be -harmed by har-:
vesting either:too ‘'many or too few of the"

fish returmng to- apawn Id, at 884, 3890,

‘The anadromous fish constitute a nat.ural'k
resource of ‘great” economic value to the
Millions of salmon,’

State of Washington. Iy
with an"average weight of from 4 or 5'to
about 20 pounds dependmg on the specles

are harvested each year. Over 6,600 non-
treaty fishermen and about 800 Indians”
make their Tivelihood by commercial fish-
ing;. moreover, some 280,000 individuals are -

licensed: to engage in sport fishing in the
Stated 'Id.,'r at 887. See id.,“qt 399. '
I .

One’ hundred and twenty-five years ago
when the relevant treaties were signed, an-

‘adromous fish were even more important to

most of the population of western Wash-
mgton I.han they are today. At that time,
about . t.hree-fourths of -the approximately
10,000 inhabitants of the area were Indians.
Although in some respects the cultures of
the different tribes varied—some bands of
Indians, for example, had:little -or no tribal

organization ® while others, such as the Ma-.

kah and the Yakima, were highly organ-
med—all of them shared a v:tal and umfy—

4, Although in terms of the number and weight
of ‘the fish ‘involved, the commercial “salmon
catch is far more substantial than the recrea-
tional steelhead catch; the latter apparently
provides the State with more revenue than the
former, involves more people, and has accord-
irigly been a‘more controversial pohtncal issue
within the State See id at 399

5. Indeed, the récord shows that the terntonal
officials who negotiated the treaties on behalf
of the United States took the initiative in aggre-
gating certain leose bands into designated
tribes and even appointed many of the chiefs
who signed the treaties. Id., at 354-355, 366.

s
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ing dependence on anadromous fish. . Id., at

350. See Puyallup Tribe v. Washmgton-,
Game Dept., 438 U.S. 165, 179, 97 S.Ct.-;

2616, 2624, 58 L.Ed.2d 667 (BRENNAN J.

. dlsaentmg in_part).
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_IReligious rites were mtended to insure the-

continual return of :the . salmon and the

trout; ~the seasonal and geographic wvaria- .
tions in: the runs of -the different species
determined the movements of -the largely:

nomadic tribes. - 884 F.Supp., at 843, 851,
882; 450 F.Supp. 1020, 1079;. 520 F.2d 676,

682 Flsh constituted a smajor part of the,
Indian diet, was used for commerclal pur- -

poses,$ ‘and indeed was traded in subatantlal
volume.” The Indians developed food-pres-
ervation techniques that J,gnabled them. to

store fish throughout the year and to trans-

port it over g'reat dlsta.nces ,.384 F.Supp.,

*.“From the ‘earliest known times, up to and
-beyond thé time of the treaties, the

Indians comprising each of the treatlng tribes

and bands were primarily a fishing, hunting
and gathering people dependent almost entirely
upon the natural animal and vegetative re-
sources of the reglon for their subsistence and
culture.  They were heavily dependent upon

-anadromous fish for their subsistence and for -

.trade with other tribes and later.with the set. -

tlers. - Anadromous fish was the great staple of
their diet and livelihood. They cured and dried

-large quantitles for year ‘around usé, both for

‘themselves and for’ others through sale, trade, :

barter and employment.” Id., at 406. -See also
.520 F.2d 676, 682 (“The Indians west of the .

‘Cascade Mountains were known as ‘fish-eat-

‘ers’; " their diets; ‘social customs, and religious .

‘practices eentered on the capture of fish™).

7: %At the tine Of the treaties, trade was carried -

-on among the Indian groups throughout a wide
_geographic area. Fish was a basic element of
the trade. There is some evidence that the

volume- of this intra-tribal trade was_substan- -

“tial, but it {s not possible to.compare it with the
volume of present day-commercial trading in
_salmon. . Such trading was, howeyer, important
to the indians at-the time of the treaties. In
addition to potlatching, which. is a system of

exchange between communities in a social con-
text often typified by competitive gifting, there
was a considerable amount of cutright sale and

trade beyond the local community and some- .
In the decade im-

times aover great distances,
mediately preceding the treaues. Indian fishing
increased in order to ‘accommodate increased
‘demand for local non-Indian consumption and
for export, as well as to provide money for
‘purchase of ‘introduced ‘tommodities and to ob-

443 U,S. 664
at 351@‘ They used &:wide; variety of meth--
ods to catch fish, including the precursors of -
all modern.netting techniques. . Id., at 351,
352, 862, 368, 380, Their-usual and accus-
t.omed fishing places were .numerous .and
were scattered. throughout the area,. -apd
mpluded marine. as well as fresh-wat.er ar-
Id., at 8583, 360, 368-369.

All of the treaties were negotiated by
Isadc-Stevens, the first Governor and first.

" Superintendent of Indian -Affairs -of .the

Washington Territory, and a small group of
advigers. - * Contemporaneous .- documents
make it clear that these people recognized:
the vital importance of the. fisheries-to- the.
Indians -and wanted to, protect them from
the risk that non-Indian settlers might seek .
to. monopolize their fisheries. - Id., at 855, -
3639 There is no-evidence of the precise

tain  subititute non-Indian goods for native
products which were no loriger available be-
cause of the -non-Indian . movement into the
area. Those involved in negouatmg the trea- -
ties recognized the contribution 'that Indian
fishermen tade to the territorial €conomy be-
cauge Indians caught most. of the non—lndlans

fish for them, plus clams and oysters 384,
F.Supp., at 351-352 (cntatlons 6 record omit-

ted). / See also id., at'364 (Makah Tribe “maln-’
tained from time immemorial a'thriving econo-
my . based on commerce” .in “marine  re-
sources”). . ‘

8. ' In late December 1854, ane territorial official -
wrote the Commissioner of Indian Affairs that
“[t]he Indians on Puget Sound .. form
p very consnderable portion of the t.rade of the
Sotnd. "‘They catch most of dur fish,
supplying not only our:people with clams and
oysters,- but. salmon, to those wha cure and
export it.” App 329 e

9. Governor Steyens. in discussing the policy
that he intended to pursue during negotiations
with the tribes, in a letter dated September 16,
l854. to the Commlssioner of Indian Affairs,
gaid\ e ey
.. &The. subject of the nght of flsheries is one
_upon_ which legislation is demanded. . It never
could have been the intention of Congress that
Indians-should be excluded from their ancient
fisheries; but, as no condition to this effect was
inserted in the donation act, the question has
been raised whether persons taking claims, in-
cluding such fisheries; do not possess the right
of monopelizing.- It is therefore desirable, that
this question should be set at rest by law v . Id.,
at 327. See-also.id., at-332, .
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_Lss7 ‘tnideritanding theé_{Indians had of ‘Hhy Bf

“the *specifi¢- English tehns ‘uRd’ phrases in
'the treaty " Id,, at 356 It is’ perfectly
“clear,’ ﬁowever, that the Indlans were Vital-
Iy, mﬁerested ‘in prot.ectmg their nght to

take flsh a,t usuaI a d aecustomed places,_

whether on, or off the reservatlons, id,, at
355, and that they‘were ;nwted by the
whwe negotlators to relyl and jin fact d1d
rely he:mly on, the good falth of the Um‘oed
_States to protect, that r:ght.‘ s .

i Refersing 't ‘the!’ negoi:iatlons :wlih the
- Yakima Nation;’ by‘ fﬁr -the’ larg'est of the
: Indian - trlbes, ‘t.he sttrlct Court found:

5
“AL the treaty LOUI‘ICII the United
 States negotiator’s promlsed ‘and’ the In-
’dlans underst.ood that ‘the “Yakimas
) would forever ber le to oontmue the
same off-reservatlon food gathenpg and
fishmg practlces p.s bo time, place, meth—
: od .species , and, extent as they had or
) were exercising.. ‘The Yalqmas rehed .on
these promises and they formed a materi-
al and basic part of the treaty and of the
Indians’. junderstanding of the -meaning
. of the treaty.”: Jd.,. at.:381 (record cita-
' tions omltted) gl W
o i g
) The Governor 'S concem w1;h prol.ectmg the
Indians eontmued exploitation of their accus-
“ tomed Hsheries‘wiis reflécted in his asurances
: to ;the Indlans” during the treaty negotiations
- that under the: treaties they would be able to go
outside of reservation areas for the purpose of
- barvesting fish. . His statement at the signing of
the Treatyof Point Elliott on Monday, January
22, 1855, was characteristic: - . . .
“We want to place you in homes where you
can cultivate the soll, using potatoes and other
grticles of food, and where. you will be pble to
. pass in canoes over the waters of the, iSound
. and catch fish and back to the mountain§ to get
roots and berries,”, .Jid., at 328-330. . L

10, : Indeed; the translation of the: E‘.nglish' words

was difficult because the interpreter- =used a

e “Chinook jargdn” 4o’ explain treaty terms, and

* that jargon not only ‘was itnperfectly (anid boften

NN not) understood: by ‘many of thie lndmnﬁ but

= lso 'was composed-of & simple 300-word :mm-

< mercial vocabulary that -did not mcludey words

' corresponding to-many of .the.treaty | terms.

© 384 F.Supp., at 330, 355—356 364 ;381 520
F.2d, at 683.

t: Y

See also’ id, at 863 (similar finding regard-
‘in"g" shegotiations 'with - the “Makah-:Tribe). -*

"The ‘Indians “uridérstood that noniIndians
‘would “also have the right” to fish at their
off-reservatlon fishing sites. 'But this was
1ot vriderstood as & significant limitation on
their-right to take fish.12.' Because of the

-great abundance of fish ‘and the limitéd

population ‘of the area, it simply was not
contemplated that either party wéuld inter-
fere with the other’s fishing rights. . The
.parties accordingly: did not see the need and
did not.intend to0 regulate the takmg of fish
by elther Indjans or non-Indians, - nor was
futyre regulatlon foreseen, 1d, at 334 355
3r57".‘ e N L R I CH T F A

- -Indeed,:. ,for several decades after the
treatles were signed, Indians. continued to
harvest most of the fish taken from the
waters of Washington, and they moved
freely about the Territory and later the
State in search of that rmurce Id at
‘834, The size of the ﬁshery resource con-
tmued o obvmte the need during | the period
‘to regulate’ the taking of fish by either
‘Indians or non-IndIans Id;, at 852. "Not
untll ma]or ‘aconomic developments in can-
nmg ‘ahd processing occutred in the last few
years of the 19th century dld a slg-mflcant

«hla For example Governor St,evens made the
following statement to the Indians gather -at
Pomt—No-Point to negohate the treaty beanng
' that name: = e ey b b LY

2 “Are you not my children and also children of
the Great Father? What will 1 not do for my

- schildren, ‘and what will syou mnot for yours?

i::*Would you not die: for them?  This paper is

-riuguch as-a man would give to his children and [

viwill tell you -why. "This paper gives you a

v:ihome. ‘Does not a father give his children &
“Jhome? .~ . -:" This paper secures your fish.

HiDoes not ‘& I’ather give food to hls chﬂdren‘»'“
AP 330—331 !

S

‘_‘There is nothmg in the wrltten reoords of
. e treaty councils or other accounts of discus-
. qsions with the Indians to mdlcate that the Indi-
‘ans were told that their existing fishmg activi-
‘ties or tribal control over them would in any
v ‘way be restricted or ‘impaired by the treaty.
" The most that could be implied from the treaty
:Icontext is that the Indians may have been told
+. or- understood. that rion-Indians :would be al-
;¢ lowed to take fish at the Indian fishing loca-
tions alcmg w1th the lndians 384a‘F.Sup|j.. at
387, o .
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non-Indian fishery develop.®, It was as-a

consequence of these_{developments, rather
than of the treaty, that non-Indians began

‘to dominate the fisheries and eventually to

exclude most Indians from participating in
it—a trend that was encouraged by the
onset of often discriminatory state regula-
tion in the early decades of the 20th centu-
ry. Id, at 358, 8304, 404, 407; 459 FSupp
at 10824

In sum, it is fair to conclude that when

the treaties were negotiated, neither party
realized or intended ‘that their agreement

‘would determine whether, and if so how,'a

resource that had always been thought in-
exhaustible would be allocated between the
native Indians and the incoming settlers

when it later became scarce.

111

Unfortunately, that resource has now be-
come scarce, and the meaning of the Indi-

. ans’ treaty nght to take fish has according-

. ly become eritical.

The United States

- Court, of Appeals for the Ninth Circuit and

‘the Supreme Court of the State of Wash-

ington have lssued conflicting decisions on
its meaning. In addition, their holdings
raise important ancillary questions that will
appear from a brlef rev&ew of this extenswe

litigation.

The federal.htlga;tmn tﬁas commenoed in
the ‘United States Dlstrlct Court for the

13
try did not fully develop in the case area until

“The non-Indian commerc:al fishing indus-

" after the invention and perfection of the can-

ning process. The first salmon cannery in Pug-

- et Sound began in 1877 with a small operation
at Mukilteo. . Large-scale development of the
commercial fisheries did not commence in Pug-
et Sound until the mid-1890's. The large-scale
development of the commercial fishing industry
“in ‘the last decades of the Nineteenth Century
brought about the need for regulation of fish
harvests.” Id., at 352 (record citations omit-
ted). See also id., at 406.

14. The impact of illegal regulat:on. see Tulee v.
Washington, 315 U.S, 681, .62 S.Ct. 862, 86
L.Ed. 1115, and of illegal exclusionary tactics
by non-Indians, see United States v. Winans,
198 U.S, 371, 25 S.Ct. 662, 49 L.Ed. 1089, in
large measure accounts for the decline of the
Indian fisheries during this century and renders
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“Western  District of Washington in 1970..,

~443 U.S. 668

oy

The United States, on its own behalf and as
trustee for seven Indian tribes, brought suit

against the State of Washmgton _meekmg s

an mterpretatlon of . the treatles and an
m_]unctlon requiring the State to protect
‘the Indians’ share of the anadromous fish
runs.  Additional Indian tribes, the State’s
Fisheries and Game Departments and one

:commercial fishing group, were joined as
‘parties at various stages of the proceedings,

while various other agencies: and groups,
including all of the commercial. fishing asso-
ciations that are parties. here, participated
as amici curige. 384 FSupp, at 327, 328,
and n. 4; 459 F. Supp, at 1028.

Dlmng the extensive pretnel proceed-
ings, four different interpretations of the
critical treaty language were advaneed. Of
those, three proceeded from the assumption
that the language required some’ allocation
to the Indians of a share of the runs of fish
passing through their traditional fishing ar-
éas each year. ' The tribes themselves con-
tended that the treaties had reserved a
pre-existing right to as ‘many fish as their

" commercial and subsistence needs dictated. -

The United States argued that the Indians
were entitled either to a 50% share of the
“harvestable” fish that originated in and
returned to the “case area” and passed

through . their fishing places,”® or to their

needs, whichever was less. - The Depart-

: ment__of Fisheriee agreed that the Indians

. that decline irrelevant to a determination of the
fishing rights the Indians assumed they were
securing by initialing the treaties in the middle
of the last century.

15. The “harvestable” amount of fish is deter-

- mined by subtracting from the total number of

fish in each run the number that must be al-
lowed to escape for conservation purposes.

~i. - The "case.area”™ was defmed by the District
Court as - .
“that portion of the State of Washington west
- of the. Cascade Mountains and north of the

¢ - Columbia River drainage area, and includes the

~American portion of the -Puget Sound water-

. shed, the watersheds of the Olympic Peninsula
north of the Grays Harbor watershed, and the
offshore waters adjacent to those areas.”” 384
F.Supp., at 328,
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-were: : entitled: fo #a’ fair -and ‘equitable
sshare” stdtedin: terms'of 8 percentage of
:the -harvestahle salmon in the area; -ulti-
mately it proposed :a -share of “ope-third.”
“:Only the Game Department’ thought the

.. “treaties provided .n¢’ assurance to the Indi-
_ls71 ans that they. coulditake some portion_jof

.each irun of fish. | ‘That agency instead ar-
_gued that the treaties gave the Indisans ho
. fishing - rights - not “enjoyed - by ‘non-treaty
- fishermen: except the two. rights previously
‘recognized by 'decisions of* this Court—the
-right of -agcess over private lands to their
-usual and accustomed fishing.grounds, see
-Seufert Bros. Co. v, United States, 249 1.S.
154, 39, SCt, 208,, 63, L.Ed. 555;..United
States v. Winans, 198 U.8. 371, 25 8.Ct. 662,
49 1.Ed, 1089, and an,exemption from the
payment of heense ,fees - See . Tulee v.
Wa.sbmgton, 315 US. 681, 62 S Ct. 862, 86
_L.Ed. 1115

. [l] The Distriet Court agreed wn‘.h the
partles who advocated an’ allocation to the
Indlans, and it essentml]y agreed with the
United” States a8 to what that ‘allocation
“should be.’ It held that the Indlans were
“then entitled to a 45% 'oo 50% share of the
harvestable fish that will at some point pass
thnough recogmzed ‘tribal fishing grounds in
“the case area.!s 'The share was to be caleu-
"{ated on a nver-by-nver, run-by—mn basis,
subJect ‘to certain adjustments.” Fish
“caught by Indians for ceremonial and sub-
“sistence ‘purposes as well as flsh caught

16. A factual dispute e:usts on t.he questlon of
what percentage of the fish in the case area
actually passes throngh Indian fishing areas
and is therefore subject to the District Court's
" allocations. "In the absence of any ‘relevant
- +findingé:by the courts below, we are unable to
express any view on the matter. .

.47, -Moreover, fish caught by individual Indians
. :at, off-reservation: locations that are not Yusual
and - accustomed™ sites, were treated as if they
“-had been: caught by nontreety ﬁshermen 384
FSupp at: 410 : =
v R DI
18. The Court of Appeals held that fish caught
. by nonresidents of Washington should be elimi-
; nated from the .eguitable adjustment for fish
;, canght beyond the State: f;urisdlchan. 520
- F.24, at 689. - .

Gor B

'within' ‘a’ resefvation “were ‘excluded “frdm
the calculation of the tribes’ share.!” “In
.addition, in jorder to.compensate for, fish
caught outside of the case area, . e, beypnd
the State’s jurisdiction, the court.made an
“equitable adjustment” to increase the allo-
.cation to the Indians. . The court left it to
the .. individual tribes involved to -agree
‘among themselveés on how best to divide the
Indian share of iuns. that pass through the
ausual and aé¢customed grounds of more than
‘one tribe, and it postponed until & later date

the - proper hecounting:. Toir  hatchery-bred |

fish.: 384 F.Supp., at 416-417; 459 F.Supp.,
_tat 1129 With a slight: modification;!* the
Gourt of ‘Appeals for the Ninth Circuit af-
firmed, 520 F.2d 676, and we denied certio-
rari, 423 US. 1086 96 SCL 877 47 LEdZd
97 l’ i

The mJunct.lon entered by the Dlstnct
Court required the Department of Fisheries
(Flsherles) to adopt regulatlons protectmg'
the Indians’. treaty - nghts 384 F.Supp., at
416—417 After the new regnlat.lons Were
promulgated however, they were lmmed.l-
ately challenged by private, citizens in suits
commenced in the Washmgton state courts.
The State Supreme Court, in {wo cases that

ez

are here in oonsohdated form in No. T7-983,

ultlmately held ‘that . Fisheries could not
eomply with the federal mJunctlon ‘Puget
Sounnd Gill’nettem Assi. v, Moos, 88 Wash.Zd
877, 565 P 1151 (1977), Flshmg Vessei

19. Despne gdur earlier denial of certiorari on the
. ‘treaty; ‘interpretation :issue, ;we decline the
. Government s invitation to treat the matter as
having béen finally adjudicated.” Our earlier
- "denial came at ‘g&n interlocutory stage in the
- -proceedings—the District Court has retainéd
continuing enforcement jurisdiction over .the
case—so that we certainly are not required to
.zitreat - the earlier .disposition -as. final for .our
.t purposes... Reece v.-Georgia, 350 U.S. 85, 87, 76
,-.8.Ct. 167,188, .160 L.Ed.-77. Moreover, :the
.-reason for our sécent grant of certiorari on the
;- question remains because the state courts are
.. ==and, at least since the State Supreme Court’s
- decision in.Department of Game v. Puyaliup
. Tribe, .86 Wash.2d 664, 548 P.2d 1058 (1976),
- -have been—on record as interpreting the trea-
- ties involved : differently . from the - federal
~.1courts. 'Accordingly, there is.strong reason not
wiito treat-it-as final as a diseretionary matter.
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-~ Assn. v. Tollefson, 89 Wash 2d 276 571 P2d
- 1378 (1977).

“[2] As a matter of federal law, the state
court first accepted the Game Department's
and rejected the Distriet Court’s interpreta-
tion of the treaties and held that it did not

- give the Indians a right to a share of the
fish runs, and second concluded that recog-

nizing special rights for the Indians would

- violate the Equal Protection Clause of the

Lems

‘Fourteenth Amendment.

The .opinions
might also be read to hold, as a matter of
state Jlaw, that Fisheries had no authority
to issue the regulations because they had a

. purpose other than conservation of the re-

source. In this Court, however, the Attor-
ney General of the State disclzims the ade-
quacy and independence of the state-law
ground and argues that the state-law au-

‘thority of Fisheries is dependent on the

answers to the two federal-law questions
discussed above. Brief for State of Wash-

‘ington 99. See n. 34, infra. We defer to
-that interpretation, subject, of course, to

later clarification by the State Supreme
Court. Because we are also satisfied that
the constitutional holding is without mer-
it® our review of the state court’s judg-

‘ment will be limited to the treaty issue.

When Fisheries was ordered by the state
courts to abandon its attempt to promul-
gate and enforce regulations in compliance

“with the federal cou_rt’s decree—and when
the Game Department simply refused to
~ecomply—the Distriet Court entered a series

of orders enabling it, with the aid of the

*United States Attorney for the Western

District of Washington and various federal

 law enforcement agencies, directly to super-

vise those“aspet_:ts of the State's fis_herjes

20. The Washington Supreme ‘Court held that

the treaties would violate equal protection prin-

. ciples if they provided fishing rights to Indians

. -that- were not also available to non-Indians.
“The simplest answer to this argument is that
this Court has already held that these treaties
confer enforceable special benefits on signatory

' Indian tribes, e. g., Tulee v. Washington, 315
-U.8.- 681, 62 S.Ct. 862, 86 L.Ed. 1115; - United
States v. Winans, 198 U.S, 371, 25 S.Ct. 662,49

. LEd. 1089, and has repeatedly held that the

peculiar semisovereign and constitutionally

93 SUPREME COURT REPORTER
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necessary to.the preservation of treaty fish-
ing rights.. 459 F.Supp. 1020. .The District
Court’s power to take: such direct action
and, in doing s0, to enjoin persons who were
not parties to the proceeding was affirmed

by the United States Court of  Appesls jfor _]87+
the Ninth Cireuit.” 573 F.2d 1123.° That

court, in a separate opinion, 578 F.2d 1118,
also held that regulations of the Interna-
tional Pacific S8almon Fisheries Commission
posed no impediment to the District Court’s
interpretation of the treaty language and to
its enforcement -of that interpretation.
Subsequently, the District Court entered an
enforcement order regarding the salmon
fisheries for the 1978 and subsequent sea-
sons, which, prior to our issuance of a writ

‘of certiorari to review the case, was pend-

ing on appeal in the Court of Appeals

"App. 486-490.

_Because of the widespread defiance of
the District Court’s orders, this litigation
has assumed unusual significance. We
granted certiorari in the state and federal
cases to interpret this important treaty pro-
vision and thereby to resolve the conflict
between the state and federal courts re-
garding what, if any, right the Indians have
to a share of the fish, to address the impli-
cations of international regulation of the
fisheries in the area, and to remove any
doubts about the federal court’s power to
enforce its orders. 439 U.S. 909, 99 S.Ct.
277, 58 L.Ed.2d 255.

Iv :
[3-5] The . treaties secure a “right of
taking fish.” The pertinent articles pro-
vide: : o

- recognized status of indians justifies special

o-treatment on their behalf when rationally relat-

ed to the Government’s “unique obligation to-
Morton v. Mancari, 417
U.S. 535, 555, 94 S.Ct, 2474, 2485, 41 L.Ed.2d
290. See United States v. Antelope, 430 U.S.
= 641, 97 5.Ct. 1395, 51 L.Ed.2d 701;  Antoine v.

-+ Washington, 420 U.S8. 194, 95 S.Ct. 944, 43

" L.Ed.2d 129. See also Fishing Vessel Assn. v.
Tollefson, 89 Wash.2d 276, 287-288, 571: P.2d
1373, 1379-1380 (1977) (Utter, J. dissenting).
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o “Theright of taking fish, at all usualand

-aoeustqmed grouynds and stations, is fur- .

.-ther secured .to said Indians; in common
iwith, all citizens of.the Territory, and- of

s erecting temporary houses, for. the pur-
pose .of curing, together with the privi-
. lege, of hunting, gathering roots and ber-

, - ries, and pasturing their horses on open
. and unclmmed lands: - Provided, however,
That t.hey shall not take shell fish from
any beds .. st.aked -or, cultivated by eciti-

"!l

.A zens .. T N
s 3

_J_ns _Qu the tlme the treatles were - execubed

~there was a great abundance of fish and a

. relative secarcity of people.: No one had any
doubt about the Indians’ capacity to take as

hmsmy fish as they might need. Their tight
"to take fish could therefore be ‘adequately
pmtected by. gua.ranteemg them: .access to
usual and accustomed fishing sites which

eeould be—and’ which' for decades after the
'treatxes were sfgned were—comfortably
shared ‘with the incoming settlers

“ Because'” the sparse " contemporaneous
Wntten matermls refer pnmsnly to assur-
.ing access to, flshmg sltes “in common with

+all -citizens of -the Territory,” the State of
1~‘ﬁfiash'mg'tzon and the tommercial fishing as-
: sociations, "having | b.li adopted the Game De-
;;partment’s original. posntlon, arg'ue that it
was - merely . access : that .the ; negotiators
guaranteed. - It'is equally plausxble“w con-
"‘tclude, however. that the speelflc ‘provislon
. for access was. mtended to secure a greater
.right—a right to. harvest a ghare of the
runs of anadromous: fish that at the time
“the treaties were signed  were so plentiful
. that no one could question the Indians’ ca-
pacity to take whatever quantity rthey need-
“ed. Indeed,d fair a.ppralsal of the purpose
<of the treaty negotaatlons, the- Ia iguage of
“the treatles, and this Court’s pnor construc-
tion of the treatles. mandates that coneclu-
-mon.. e SERERIEI RN
" A treaty, 1nc1udmg one between t.he Umt-
\ed States and an Indian.tribe, is: essent;ally
“.a contract between two sovereign nations.
E g, Lone Wob’ V Hftchcock 187 US 553

‘2L~ 'I'he language is quoted l'mm Art. ’ﬂr of the
Treaty of Medicine Creek, 10 Stst. 1133, © Iden-

~23 8.Ct. 216, 47 L.Ed.-299. -When the signa-
tory -nations -have not been:at. war and
-neither is the vanquished,-it is. reasonable to
assume that they negotiated as equdls at
“arm’s length. There is no reason to doubt
+,that: this assumption applies to the treaties
-at issue here, - See 520 F.2d, at 684.. .
£+ Accordingly, it is the intention iof ‘the
- parties, and’ not' solely-that of the ‘superior
~gide, that must éontrol any attempt to in-
“'terpret the treaties.
volved,!:this .Court has long givén special
-meaning to this rule.. It has held that the
- United . States, ‘as the party with the pre-

sumptively syuperior negotiating skills and _]¢7¢

superior knowledge of the language in
. which the treaty is recorded, has a responsi-
bility to avoid taking advantage of the oth-
er~side. - “[Tlhe tréaty must therefore be
construed not according to the technical
" meaning of its words to-learned lawyers,
. but in the sense in' which they would natu-
'rall'y be ‘understood by the Indians.” Jones
V. Meehan. 125US 1, 11, 20 S.Ct. 1 5, 4
v LEd. 49. 'This.rule, in fact, has thrice been
- explicitly-relied on by the Court in broadly
lnterpretmg these very. treaues in the Indi-
‘ans’ favor. . Tulee v. Washington, 315 U.S.
. 681, 62 S.Ct. 862, 86 L.Ed.. 1115; - Seufert
Bros. Co: v.United States, 249 U.8. 194, 39
“8.Ct. 208, 63 LEd '855; ' United States v.
_ Winans, 198 U 8. 1871, 25 8.Ct. 662, 49 L.Ed.
1089. See also Washington v. Yakima Indi-
“an Nation, 439 'U.8. 463, 484, 99 s‘.Ct, 740,
758, 58 LEd2d 140, ., _
.. Governor Stevens and his associates were
‘well aware of the “sense” in which the
Indians. were likely to view assurances, re-
.garding ‘their fishing . rights. During the
negotiations; ‘the vital importance of ‘the
fish to the Indians was repeatedly empha-
sized by both sides, and the Governor’s
‘promises that “the treaties would protect
“that source ‘of food and commef'ce W‘ere
“erucial in obtammg the Indlans assent.
See supra, at 8064-3065. It is absolutely
_clear, as Governor Stevens himself said,
that neither he nor the Indlans mtended

e

ﬂcal, or’ almost identical 'language ig included
~in:each of the other treaties. .«!7 7.1 "=

‘When ‘Indians are in-1 ",
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that: the latter “should be excluded from

- their ancient fisheries,” see n. 9, supra, and

-it is accordingly inconceivable that either
party deliberately agreed to authorize fu-
ture settlers to crowd the Indians out of
any meaningful. use of their accustomed
places to fish., That each individual Indian
would share an “equal opportunity” with
thousands of newly arrived individual set-

. tlers is totally foreign to the spirit of the

negotiations.® Such a “right,” jalong with
the $207,500 paid the Indians, would hardly
have been sufficient to compensate them
for the millions of acres they ceded to the
Territory..

22. The State characterizes its interpretation of
the treaty language as assuring Indians and
non-Indians an “equal cpportunity” to take fish

. from the State’s waters. This appellation is
misleading. In the first place, even the State

" recognizes that the treaties provide Indians
with certain rights—i. e., the right to fish with-
out a license and to cross private lands—that
non-Indians do not have. See Tulee v, Wash-

" ington, 315 U.,S, 681, 62 S.Ct. 862, 86 L.Ed.

1115; Seufert Bros. Co. v. United States, 249

U.S. 194, 39 S.Ct. 208, 63 L.Ed. 555; United

States v. Winans, 198 U.8, 371, 25 5.Ct. 662, 49
L.Ed. 1089. See also Puyallup Tribe v. Wash-
ington Dept. of Game, 433 U.S. 165, 97 5.Ct.
2616, 53 'L.Ed. 667. Whatever opportunities

- ‘the treaties assure Indians with respect to fish
are admittedly not “equal” to, but are to some
extent greater than, those afforded other citi-

' zens. It is therefore simply erroneous to sug-
gest that the treaty language “confers upon
non-Indians precisely the same right to fish
that it .confers pypon Indians.” Powell, J., dis-
senting, post, at 3081,

Moreover, in light of the far supenor num-
bers, capital resources, and technology of the
non-Indians, the concept of the Indians’ “equal
opportunity ™ to take advantage of a scarce

" resource is likely in practice to mean that the
Indians’ “right of taking fish” will net them
. virtually no catch at all. For the “opportunity”
is at best theoretical. Indeed, in 1974, before
the District Court’s injunction took effect, and
white the Indians were still operating under the
. :“equal.’.gpportunity’” doctrine, their take
amounted to approximately 2% of the total
harvest of Ssalmon and trout in the treaty area.

~ 459 FSupp at 1032.

23. The State argues that at common law a
“common fishery” was merely a nonexclusive
.right. of access, see 3 J..Kent, Commentaries
412 (5th ed. 1844), and that the right of a
fishery was appurtenant to specific parcels of
real property. .The- State does not suggest,

) right.

It is true. that.the words *in'.common

-with” may be read either as nothing more
~than a guarantee that individual Indians

would have the same right as individual
non-Indians or as securing an interest in the
fish runs themselves. If we were to con-
strue these words by reference to 19th-cen-

" tury property coneepts, we might accept the

former interpretation, ~although even
“learned lawyers” of the day would proba-

bly have offered differing interpretations

of the three words.® _|But we think greater _fs7s
importance should be given to the Indians’
likely understanding of the ‘other words in

the treaties and especially’ the reference ‘to

however. ‘that these concepts were understood
by, or explained to, the Indians. Indeed, there
is no evidence that Governor Stevens under-
stood - them, although one ‘of his advisers,
George Gibbs, was a lawyer.
But even if we indulge in the highly dubious
assumption. that Gibbs was learned in the intri-
_cacies of water law, that he incorporated them
in the treaties, and that he explained them fully
- to the Indians, the treaty language would still
be subject to the different interpretations
presented by the parties to this litigation. For
in addition to “common fisheries,” the “in com-
mon with” language was used in two other
relevant senses during the period. - First, a
“common of fishery” meant a limited right,
acquired from the previously exclusive owner
of certain fishing rights (in this case the Indi-
ans), “‘of taking fish in common with certain
others in waters flowing through [the grant-
or's] land.” J, Gould, Laws of Waters § 183
"(3d ed. 1900) (emphasis added), see 3 Kent,
“stipra, at 410. Under that understanding of the
language, it would hardly make sense that the
Indians effectively relinquished ail of their fish-
ing rights by granting a merely nonexclusive

Even more to the pomt the United States
had previously ‘used the “in common with”
language in two treaties with Britain, including

. one signed in 1854, that dealt with fishing
nghts in certain waters adjoining the United
States and Canada. Treaty of Oct. 20, 1818, 8
Stat. 248; Treaty of June 5, 1854, 10 Stat. 1089.
As interpreted by the Department of State dus-
ing the 19th century, these treaties gave each
signatory country an “equal” and apportiona-
ble “share” of the take of fish in thé treaty
areas. See H.R.Ex.Doc. No. 84, 46th Cong., 2d

_ Sess., 7 (1880); 5 American State Papers (For.

Rel.) 528-529 (1823);, J. Q. Adams, The Dupli-
cate Letters, The Fisheries and the Mississippi,
184-185.(1822). .
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the “right of’ faking fish”-a right'that had
no special meaning at common law but that

‘must have bad obvious significance toithe

tribes relinquishing & portion.of-their pred
existing rights to the United States in re-
turn :for-this promise. - This language is
particularly meaningful :in-the context ‘of
anadromous fisheries—which were hot the
focus of the common law—-because: of ‘the
relative predietability ofsthe “harvest.” In
this "context, it makes sense to say that a
‘party has a right to “take”—rather than
merely the “opportunity” to try to catch--
some of the large quantities of flsh that
wﬂl almost cert.amly be avallable at a  given
place at a giveil tlme "

il ;)r A

Thls mterpretatmn 1s conﬁrmed by addl-
tlonal language in the treatles The 1 ;shmg
clause speaks of “securing” certam fishing
nghts a term. the Court has prewously m-
terpreted as synonymous with ' ‘reserving”
rights previously exerclsed W:nans, 198
U.S, at 381, 25 8.Ct,, at664 See,also New
York ex rel. Kennedy v, Becker 241 U.S.
556, 563-564, 36 SCt.. '105 707——'108 60 L.Ed

¢ 1166. Because the. Indlans had qmrays ex-

erclsed the nght to meet thelr pubSIStence
and commerclal needs by. ta.kmg fish .from
freaty area waters, they would be unlrkely
to perceive a “reservatlon” of that right as
merely the cchance, shared with mllhons of
other clt.wens ‘occasionally to dip thelr nets
into the territorial waters. Moreover, the
phrasmg of the clause qu:te clearly avmds
placmg ‘each ‘individual 'Indian on an equal
footmg ‘with‘each. individual citizen of the

‘State. The referent of the “said Indians”

‘whé are to share the ‘right of t.akmg1flsl1
mﬂ

natory “tnbes and bamls o nd'ans"'
in the openmg ‘article ‘of eac'h Qrer l‘y
cause 1t was the’ tn'!l;es that were vq s

listed

‘right in common with non—indlan cltlzens' ﬂ:

is especially likely that'a class nght to a
share of fish, rather than a personal rlght

to.attempt-ta land flsh was lntended gt

In our view, the | purpose and' lang'uage of
the treaties are unambiguous; ..they secure
the Indians’ right to take a share of each

run of fish that passes.through tribal fish-
ing areas.: But our prior-decisions provide
an’ even.more ‘pefsuasive reason’.why this
interpretation is not open:to question. ' For
notwithstanding the bitterness that this liti-
gation “has engendered, ‘the ‘principal issue
involved:is virtually s '?matter' decided” by
our prevuous holdmgs Sl e

“ The " Court ' has mterpreted the fislnng
clause in’ these treatles on snx pnor ocea-
smns In all of these eases the Gourt placed
a relatwely broad'gloss ori the Indians’ fish-
mg nghts and—more or les§’ expllcltly—re—
Jected the State's “equal opportumty ap-
proach, m the earllest and the three most
recent cases. moreover,\ we adopt.ed essen-
tlally the mterpretatlon that the Umted
States is reiterating here A

In Umted States v Wmans, supra, t.he
respondent ha\nng acqulred title to.proper-
ty. .on. the. Columbia Rlver and . having
obtamed a license to use a “£1ah wheel”—a
devme capable of cau:hmg salmon by the
ton and totally destroying a run of fish—as-

serted _the right to, exclude the Yaknmas

from: one of t.helr “usua.l and aocustomed"

places, . The Clrcmt_j_gourt for . the District s

of, Washmgton sustained.. respondent, but
this Court  reversed, : The Court. _initially
re;eql.ed an; argument that is analogous to
the “equal opportunity” claim now made by
the State: . 11 Lo L s an
~M{I]t was declded [below] phat the Intllgn\
aoqulred no rlghts but what any. ‘inhabit-
._‘a.nt of the Territory or State would pave
,,filndeed sequired .no, rights . but :such. as
..they .would have. WIthout -the treat.y
. This j is certamly an impotent putcome to
- 'pegotiations .and a. conventlon. . which
.-seemed - to. promise . ‘more and glve .the
- .word of the Nation for, more, .
:,How the treaty in quest.lon was under—
_stood may. be gathered from t.he cireum-
_.stances. .. - oy
" “The right, to resortﬁitao the flshlng
places in oontroversy was a part of larger
“nghts posséssed by the Indlahs, upon the

“exercise of which there was not a shadow -

".of impediment, and whlch were not much
less necessary to.the existence of the In-

[
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dians than the atmosphere they breathed.

. .New conditions -came into existence, to

which those rights had to be accommodat-
ed. - Only a limitation of them, however,
.. was necessary and intended, not a taking
;-away. In other words, the treaty was not

. a grant of rights to the Indians, but a

grant of rights from them—a preservation
. of those not granted. And the form of

the instrument and its language was
_ adapted to that purpose.

.. There
was an exclusive right to fishing reserved
within certain boundaries. There was a
right outside of those boundaries reserved

_ ‘in common with citizens of the Territo-

" ry.’ As amere right, it was not excluswe
in the Indians. Citizens might share it,
but the Indians were secured in its enjoy-
ment by a special provision of means for
its exercise. They were given ‘the right
of taking fish at all usual and accustomed
‘places,’ ‘and the right ‘of erecting tempo-

- rary buildings for curing them.”- The con-
tingency of the future ownership of the

lands, therefore, was foreseen and provid-

- ed for; in'other jwords, the Indians were
given a right in the land—the Tright of
crossing it to the river—the right to oceu-

py it to the extent and for the purpose

. ‘'mentioned. No other conclusion would

- give effect to the treaty.” 198 U.S, at

See also Seufert Bros.,, 249 1.8, at’ 158 39
8.Ct., at 205, and Tulee, 315 1.8, at 684, 62
S.Ct., at 864, both of which repeated this

-analysis, in holding that treaty Indians had
rights,““beyond those which other citizens

may enjoy,” to fish without paying license
fees in ceded areas and even in accustomed
fishing places lying outside of the lands
ceded: by the Indians. See n. 22, supra.

But even more significant than the lan-
guage in Winans is its actual disposition.
The Court not only upheld the Indians’
right of access to respondent’s private prop-

'-erty but also ordered the Circuit Gourt, on

24 Puyaﬂup Tnbe V. WasIungton Geme Dept
391 U.S. 392, 88 S.Ct. 1725, 20 L.Ed.2d 689 (Pu-
“ yallup I); Washmgton Game Dept. v. Puyaliup

" Tribe, 414 U.S, 44, 94 S.Ct. 330, 38 L.Ed.2d 254
- (Puyallup -1}y, and Puyallup Tribe v. Wash-
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remand ;to devise some “adjustment and
accommodation” that would -protect them
from total exclusion from the fishery. 198
U.8., at 384, 25 8.Ct., at 665. - Although the
accommodation it suggested by reference to
the Solicitor General’s brief in the case is
subject to interpretation, it clearly included
removal of enough of the fishing wheels to
enable some fish to escape and be available
to Indian fishermen upstream. . Brief for
United States, O.T. 1904, No. 180, pp. 54-56.
In short, it assured the Indians a share of
the fish, : :

6] In t.he more recent litigation over
this treaty language between the Puyallup
Tribe and the Washington Department of
Game® the Court in the context of a dis-
pute over rights to' the run of steethead
trout on the Puyallup River reaffirmed
both of the holdings that may be drawn
from Winans —the treaty guarantees the
Indians more than simply the “‘equal oppor-
tunity” along with all of the citizens of the
State to catch fish, and it in fact assures
them some portion of each_jrelevant run.
But the three Puyallup cases are even more
explicit; they clearly establish the prineiple
that neither party to the treaties may rely
on the State's regulatory powers or on
property law concepts to defeat the other’s
right to a “fairly apportioned” share of each
covered run of harvestable anadromous
fish. .

In Puyallup I, the Court sustained the
State’s power to impose nondiscriminatory
regulations on treaty fishermen so long as
they were “necessary” for the conservation
of the various species. In so holding, the
Court again explicitly rejected the equal-op-
portunity theory. Although nontreaty fish-
ermen might be subjected to any reasonable
state fishing regulation serving any legiti-
mate purpose, treaty fishermen are immune
from all regulation save that required for
conservation.® ‘

ington Game Dept 433 U.S. 165, 97 S.Ct. 2616,
53 L. E.d 2d 667 (Puyallup I}

25, Mr. Justice Douglas wrote for the ‘Court:
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" When the Departmént of Game sought to
impose-a total ban on'commercial net fish-
ing for steelhead, the Court held-in Puyall-
up-IT that such regilation was not.a “rea<
sonable  and mecessary -conservation: ‘meas-
ure’” and: would : deny -the Indians_jtheir
“fairly apportioned” shdre of the Puyallup
River rufii 414 U.S.; 44-45, 48,94 :B.Ct.,
330, 832, 833, 88 L.Ed.2d :254. . Although
under the challenged regulation every indi-
vidual fisherman:would have had an equal
opportunity ito use a hook and line to land
-the steelhead, most ‘of ‘the fish would-obvis
ously have heen caught by -the 145,000 noh-
Areaty licensees rather than by the handful
.of treaty fishermen. This Court vindicated
the Indians’ treaty right.to “take fish" by
1invalidating .the ban.on Indian net fishing
.and remanding the case with instructions to
the state courts to.determine the portion of
harvestable steelhead that should .be allo-
eated to net fishing by K members of the
‘tribe.” Id,, at 4849, 94 S.Ct., at333 Even
1f Wmans had not already done 50, thls
unanimous holdmg foreclosed the basic ar-
g'ument that the State is now advancmg

¢1.0m remand the Washmg‘ton state courts
held that 46% of the steelhead.run was
.allocable to,commercial met fishing by the
Indians. ..We shall later: discuss how that
.gpecific percentage was determmed what
is. material for present purposes is the rec-

" ognition, upheld by this Court in Puyallup

£ ierhig ‘right to Fish ‘at all Usual and accustomed’
- places’ may, of course, not be qualified by the
, State *. i - But the manner of fishing, the
 size of the take, the. restriction of commercial
ﬁshlng, and the 'like may be regulateﬂ by .’tjle]
“State in the intérest of conservation, provided |
" the regulation ifieets appropriate statdardsd nnd i
. does not . discriminate- against the. Indians |
-391 U.S., at 398, 888Ct.,at1728 g |
In descrlbmg the “appropnate standards‘” re-
ferred to, Mr. Justice Douglas ¢ontinued: | fad
- "Astosa ‘regulation’ concerning the tune md ;
manner of fishing ., the power of z
" State [is] measured by whether [the regulh tion '
-7 i§] ‘necessary for' the ‘tonservation of fish"
. {Tulee} 315 -U.S, at 684, 62 S.Ct., at’ $M f
.. “The measure of the legal propriety of ghose
- kinds of conservation measures is. therefore
" distinét from the federal ‘constitutional stan-
* dird concerning the ‘scope ‘of the'police power
. of a State, - See Ferguson v. Skrupa, 372 U.S.

III, that the treaty secured the Tribe's right
to-a substantial portion of :the ‘run, and not
merely a right.to compete with nontreaty
fishermen on an lndmdual basns." 6 e
g b \
{7] Puyeliup, IIJ also made it clear that
the Indums could not. rely. on theu' treaty
nght to exc]ude ot.hers from aor.ess to cer-
tain flshmg sltea o deprwe other citizens of
the Stabe of a. “fair apportlonment" of the
runs,, For. slthough it is clear that the
Trlbe may, exclude ;lpn-lndmns from aceess

to. flshmg_mlthm the. xeservatlon, we un- _|ss4

eqmvocally rejected the Tribe’s clalm to an
untrammeled, right to take as many of the
steelhead running through its reservation
as it chose. . In support of our holding that
the State. has regulatory jurisdiction over
on-reservatnop fishing, we reiterated Mr.
Justice Douglas’ statement for the Court in
Puyailup II that the “Treaty does not give
the Indians a federal right .to pursue the
last living steelhead until it enters their
nets,” 414 U.S, at 49, 84 S.Ct., at 334. It
is'in this sense that treaty and nontreaty
fishermen hold “equa " nghts For nelther
party may deprwe the other of a “faxr
shere of the runs.

Not only all snx of our cases mt,erpretmg
the relevant treaty language but all federal
oourts that have mterpreted the treaties in
recent. times have reached the foregoing
oonclus:ons. see -Schappy v, ; sztb. ;802

'i726, B3 S.Ct. 1028,10 LEdZd'es L
o dd, at-402: 0 14, 38. S:iCt, at 1730 m 14,
.See also Antoine .v. Washington, 420 U,S., at
. 207-208, 95 S.Ct., at 951-952; Tulee, 315 u.s.,
".at 684, 62 SCt at 864; Winang, 198 U.S., at
- 384,25'S.Ct., at 665; Ward'v. Race Horse, f63
U.5. 504, 16 S.Ct. 1076, 41 L.Ed. 244, Cow

26. Although some members of the Washington

Supreme Court in their opinions in Puyallup I
_ expressed the view that the treaties could not
! “be interpreted as affording tresty fishermen an
. aliocable share of the fish, ‘Department of
. Game v. Puysliup Tribe, 86 Wash.2d, at 674—
" 681, 548 P.2d, at 1066-1070; see .id., at 690
‘- 98, 548 P.2d, at 1075-1080 (Rosellini, J., con-
- eurring); ‘but see id.,-at 688-690, 548 P2d at
- 10741075 {Stafford, C. J., concurring in re-
. suit), they recognjzed that any.. other interpreta-

tion would be inconsistent with “the express

"Ianguage on the face of [thls Court s decnswn
“in) Puyallup It e o 40 . o
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F.Supp. 899, 908, 911 (Ore.1969). (cltmg
cases),” as did .the - Washington ‘Supreme
Court itself prior to the present litigation.
State v. Satiacum, 50 Wash.2d 513, 523524,
314 P.2d 400, 406 (1957). A like interpreta-
tion, moreover, has been' followed by the
Court with respect to hunting rights explic-
itly secured by treaty to Indians “‘in com-
mon with all other persons,’” Antoine v.
Washington, 420 U.S. 194, 205-206, 95 S.Ct.
944, 951, 43 L.Ed.2d 129, and to water
rights that were merely implicitly secured
to the Indians by treaties reserving land—
treaties that the Court enforced by ordering
an apportionment to the Indians of enough
water to meet their subsistence and cultiva-
tion weeds. Arizona v. California, 373 U.S.
546, 598601, 83 S.Ct. 1468, 1496-1498, 10
LEd.2d 542, following United States v.
Powers, 305 U.S. 527, 528-538, 59 S.Ct. 844,
'845-346, 83 L.Ed. 330; 'Wini‘,ers v. United
States, 207 U.S. 564, 576, 28 SCt 207 211
52 L.Ed. 340.

The purport of our cases is clear. Non-
treaty fishermen may not rely on property
law, concepts, devices such as the fish wheel,
license fees, or general regulations to de-
prive, the Indians of a fair share of the
relevant runs of anadromous fish in the
case area. Nor may treaty fishermen rely
on their exclusive right of access to the
reservations to destroy the rights of other
“citizens of the Territory.” Both sides have

_lsss ja right, secured by treaty, to take a fair

share of the available fish. That, we think,
is what the parties to the treaty intended
when they secured to the Indians the right
-of taking fish in common with other eciti-
Zens.

[81 We also agree with the Government
“that an equitable measure of the common
nght should initially divide the harvestable
_portion of each run that passes.through a
“ysual and accustomed”. place into approxi-
mately equal treaty 'and nontreaty shares,
“and should then reduce the treaty share if
tribal needs may be satisfied by a lesser
amount. Although this method of dividing
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the resource, unlike the right to some divi-
sion, is not mandated by our .prior cases, it
is consistent with the 45%-55% division ar-
rived at by the Washington. state courts,
and affirmed by this Court, in Puyaliup IIT
with respect to the steelhead run on the
Puyallup River. The trial court in the Pu-
yallup litigation reached those figures es-
sentially by starting with a 50% allocation
based on the Indians’ reliance en the fish
for ‘their livelihoods and. then "adjusting
slightly downward ‘due to other relevant
factors,  App. to Pet. for Cert: in. Puyaliup
II1, O.T. 1976, No. 76428, pp. C-56 to C-57.
The District - Court took a similar tack.in
this  case, i. e, by starting' with a. 50-50
division and adjusting slightly downward
on the Indians’ side when it became clear
that they did not need a full 50% 384
F.Supp., at 402, 416-417; 459 FSupp, a.t
1101; 5738 F.2d, at 1129.

The division arrived at by the District
Court is also consistent with our earlier
decisions concerning Indian treaty rights to
scarce natural resources. In those cases,
after determining that at the ‘time of the
treaties the resource involved was necessary
to the Indians’ welfare, the Court typically
ordered a trial judge or special master, in
his discretion, to devise some apportionment
that assured that the Indians’ reasonable
livelihood needs would be met. Arizongty.
California, supra, 373 U.S., at 600, 83 S.Ct.,
at 1497; Winters, supra. See Winans, 198
U.S., at 384, 25 S.Ct.,, at 665. This is pre-
cisely what the District Court did here,
except that it realized that some ceiling
should be placed on the Indians’ apportion-
ment to prevent their needs from exhaust-
ing the entire resource and thereby frus-
trating the treaty right of “all [other] citi-
zens of the Territory.”

[91 Thus, it first concluded that at the
time the treaties were signed, the Indians,
who comprised three-fourths of the territo-
rial population, depended . heavily on ana-
dromeous fish as a source of food, commerce,
and cultural cohesion. Indeed, it found
that the non-Indian populatlon depended on
Indians to- catch the fish that the former

_is3e
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consumed. See supra, at 80633066, and n.
7...0nly then-did it determine that- the

Indians’ present-day subsistence and comi-

mercial needs should be met, subject;.of
course, to the 50% ce:lmg 384 F.Supp., at
342-343. .

i-. It bears repeating, however, that:the 50%
figure imposés asmaximum’but fiot: a-mini-

mmum allocation. :As-in -Arizona v. Califor-
-piz and its- predecessor cases, the ¢éntral

principle here must be that Indian treaty
rights to & matural resource that once was
thoroughiy and exclusively exploited by the
_Indmns secures 8o -much as, but no more
.than., is necessary - bo provxde the Indaa.ns
witha llvehhood—--that is to say, a moderate
hvmg Aceordmgly, ‘while- the maximum
possnhle ‘allpeation to the Indmns is fixed at
50%,*" the minimum is not; the latter twill,
upen, proper submlssmns to  the: District

_Court. be. modﬁled in response to changing

cucumstances If for example, a. tribe
ahould dwmdle bo,]ust a few members, or if
it should fmd otheg' sources of support that.
,lead it to abandon its fisheries, a 45%, or

50% allocation of an entire run that, . passes '

through its customary flshmg grounds

‘would be xﬂamfestly mappropnate because
the livelihood of the tribe under those cip-
: cumstaneés could not reasonably require an

" Althovigh the District, Court’s exercme of
lts dlscretlon, as slightly. modlfled by t.he

27. Because the BO%; figure is only a ceiling.--it is
- not correct to characterize our holding "as
- . guaranteeing the . Indians a specified percent;
age” of the ﬂsh. ‘See POWELL J dlssenting,

" post, at 3080, 7
The logic of the 50%, ceuling Is men'ifest F‘or

;- an- equal division—especially between parties

5“’h9 presumptively treated with each other ag
N equals—ls suggested, if not necessarily dictat-
““#d, by the word “common” as it appears in'thié

treaties, Since the days of Solomon. such a

”'_‘dlvis:on has been accepted as a fair apporﬂqﬂ'

_ ‘ment of a cominon asset, and Anglo-Americen
~ cotnmon law has presumed that djvision when,
_as here, no other percentage is suggested Y

"“'the language of the agreement or the surround—
_ing circumstances. E. g, 2 Américan Law of

I Property § 6.5, p. 19 (A. Casner ed. 1952); E.
" Hopkins, Handbook on.the Law of Real Proper-

ty § 209, p. 336 (1896).

Court of Appeals, see n. 18, supra is in:most

respects undbhjectionable, 'we are not satis-
fied that all of the adjustments it made to
its division are nonmst.ent. wnth ‘the preced-
mganalyms. IR Rt B

“'[10; 11] ‘The Dlstnct Court determnﬁed
that ‘the fish taken' by’ the’Ehdians on their
resérvations' should ‘not “be-counted against
their 'share. "It based this determination on
the “fact that Indians “have the’ exclusive
right uiidér “the freaties “to" fish -on their
reservationsi¢ But this fact seetns to us to
have ‘no gréater significarice than the fact
that some nontreaty fishermen may have
exclusive ‘nceess to fishing sites that are not
“ysual and: accustomed” places. Shares in
the fish runs‘should not be affected by the
place where the fish are taken. Cf. Puyall-
up 11T, 438° V.S, ‘at 1173-117, 97 S.Ct., at
262126232 - We ‘therefore disagree with
the District Court’s exclusion of the Indi-
ans’ on-reservation eatch from, thelr portion
of the. runs” ‘ ,

.1[12} This same ratlonale,c however val:-
dates the Courtzof-Appeals-modified equita-
ble adjustment for fish' caught 'outside the
jutisdiction of the State by nontreaty fish-
ermen. from the State of Washington: See
n. 18, -supra, and  acéompanying text.. So
long as they take fish from identifiable runs
that.are destined for traditional tribal fish-
ing grounds, such persons may not-rely-on
the location of their take to justify. exclud-

28. This Court’s decision’ in Pu:yeﬂub-'-ﬂ'i "which

.approved state regulation .of .on-reservation ...

fishing in the interest of conservatlon was is-

sued after the District Court excluded the Indi-
' ans" on-reservation take arid the Court of° Ap-

peals affirmed. See 520 F.2d, at 690. " o

29 A like neasonmg requires ‘the ﬁsh taken by
treaty fishermen off the reservations and at
. locations ‘ather>than “usual and accustomed”
sites, see n. 17, supra, to be counted as part of
~the “Indians”- share.--Of *course, the District
1 Court; in its discretion, may determine that'so
- few fish fit into this;.or any other, category (e.
- g, “takie-home" fish caught by nontreaty com-
: merciat fishermen : for -personal use) that
. accounting for them individually is unneces-
-'sary, and that. an estimated figure may be re-
. lied on in making the annual computation. ' In-
. deed,” if the-amount. is.truly: de -minimis, no
accounting at all may be required..

lsss
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ing it from their share. -Although it istrue

that the fish involved are caught in waters
subject to the jurisdiction of the United
States, rather than of the State, see 16
U.8.C. §§ 1811, 1812, the persons catching
them are nonetheless “citizens of the Terri-
tory” and as such the beneficiaries of the
Indians’ reciprocal grant of land.in the trea-
ties as well as the persons expressly named
in the treaties as sharing fishing rights with
the Indians. Accordingly, they may justifi-
ably be treated differently from nontreaty
fishermen who are not citizens of Wash-
ington. . The statutory provisions just cited
are therefore important in this context only
because they clearly place a responsibility
on the United States, rather than the State,
to police the take of fish in the relevant
waters by Washington citizens insofar as is
necessary to assure compliance with the
treaties,

- [13] On the other hand, as long as’ there
are enough fish to satisfy the Indians’ cere-
monial and subsistence needs, we see no

justification for the Distriet Court’s exclu-

gion from the treaty share of :fish caught
for these purposes. We need not now de-
cide whether priority for such uses would be
required in a period of short supply in order
to carry out the purposes of the treaty: See
384 F.Supp., at 343. For present purposes,
we merely hold that the total catch—rather
than the commercial catch—is the measure
of each party’s right.®

_1[14] Accordingly, any fish (1) taken in
Washington  waters or in United "States
waters off the coast of Washington, (2)
taken from runs of fish that pass through
the Indians’ usual and accustomed figshing
grounds, and .(3) taken by either members
of the Indian tribes that are partles to this

30 The Govemment ‘suggests that the Dlstrict
: Court s exclusion of the “take-home"” catch of
—nontreaty fishermen from the nontreaty share
. makes up for any losses to those fishermen
.-occasioned by the exclusion of the Indians’

ceremonial and subsistence take. We see noth-

- ing in the District Court’s findings to verify this

allegation, see 384 F.Supp., at 343, although the

- District Court may wish to address the issue in

this light on remand.
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litigation, on the one hand, or by non-Indian
citizens of Washington, on the other hand,
shall count -against that partys respect.we
share of the fish.

L' . o
"~ [15-18].. Regardless of the Indians’ other
fishing rights under the treaties, the State
argues that an agreement between Canada
and the United States pre-empts. their

rights with respect to the sockeye and pmk
salmon runs on the Fraser River. -

~In 1930, the United Statés and Canada
agreed that the catch of Fraser River salm-

.on should be equally divided between Cana-

dian and American fishermen. Convention
of May 26, 1930, 50 Stat. 1355, as amended
by [1957] 8'U. S.T. 1058. To implement this
agreement, the two Governments estab- ~
lished the International Pacific Salmon
Fisheries Commission (IPSFC). “Each year
that Commission proposes regulations to
govern the time, manner, ‘and number of
the catch by the fishermen of the two coun-
tries; those regulations become effective
upon approval of both countries. ' .

In the United St.abes pursuant to statute
and Presidential designation, enforcement

of those regulations is vested in the_|Na- _Jeso

tional Marine Fisheries Service,” which, in
turn, may authorize the State of Wash-
ington to act as the enforcing agent.’ Sock-
eye Salmon or Pink Salmon Fishing Act of
1947, 61 Stat. 511, as amended, 16 U.S.C.
§ 776 et seq. (hereinafter Sockeye Act).
For many years Washington has accepted
this responsibility and enacted IPSFC regu-
lations into state statutory law.

- The Fraser River salmon run passes
through certain “usual ard ' accustomed”
places of treaty tribes, The Indians have

Although there is some discussion in the
briefs concerning whether the treaties give In-
dians the same right to take hatchery bred fish
as they do to take native fish, the District Court

" has not yet reached a final decision on this
issue, see 459 F. Supp at 1072-1085, and it is
not tharefore_,fairly subsumed within our grant
of certiorari. See Puyallup III, 433 U.S., at 177
n, 17, 97 S8.Ct., at 2622 n.’17.
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therefore claimed a share of these runs.
Consistently with its basic interpretation of

the Indian treaties, the District Court in its
original  decision held that the tribes -are .

entitled to up ‘to one-half. of the American
share of any run that passes through their
“usual and accustomed’’ places. To imple-
‘ment that holding, the ‘District Court also
entered an order authorizing the use by

" 'Indians of certain gear prohibited by IPSFC

- .and the Court of Appeals.

e
_gated under the Convention and afforded

regulations then in force. - 884 F.Supp., at
802-393, 411. The Court of Appeals af-
firmed, 520 F.2d at 689690, and we demed
certiorari. 423 U.S. 1086.

In later proceedings eommenced in 1975
the State of Washington contended in the
Distriet Court that ‘any Indian rights to

‘Fraser River salmon were extinguished ei.

ther implicitly by the later agreement with
Canada or more directly by the IPSFC reg-
ulations promulgated pursuant to - those
‘agreements insofar as they are inconsistent
with the District Court’s order. The State’s
claim was rejected by the Distriet Court
459 F.Supp., at
1050—1056 578 F.2d, at 1120-1121.

Flrst we agree with the Court of Appeals
that the Convention itself dees not implieit-
ly extinguish the Indians’ treaty rights.
Abeent explicit statutory language, we have
been extremely reluctant to' find congres-
sional dbrogation’ of treaty rights, e. g,
Menominee Tribe v. United States, 391 U.8,
404, 88 8.Ct. 1705, 20 LEd.2d 697, and there

.18 no reason to do.so here. Indeed the

Canadian Government has long exempted
Canadian Indians from reguiations promul-

them special fishing rights.
‘We also agree with the United Stabes

that the eonﬂlct‘ between the Distriet

31, Although the IPSFC has refused to accede to
_the suggestions of the United States that spe-
cial regulations be promulgated to cover the
‘Indian fisheries, we are informed by the Solic-
itor General that the Canadian Government has
no objection to those suggestions, has unilater-
‘ally implemented similar rules on behnlf of its

" ‘own Indians, and has expressed no dissatisfac-
tion with the unilateral actions taken'by the

" United States In this regard. Brief for Unlted

States 40 n. 26.
995.00.—77

Court’s order and 'IPSFC does not present

us with a justiciable issue. The initial con-
flict occasioned by the regulations for the
1975 season has been mooted by the passage
of time, and there is little prospect that.a
smn]a.r .conflict will revive and yet evade
review. See DeFunis v. Odegeard, 416 U.S.
312,816, 94 S.Ct. 1704, 1705, 40 L.Ed.2d 164.
Since 1975, the United States, in order to
protect the Indian rights, has exercised its
power under Art. VI of the Convention and
refused to give the necessary approval to
those -portions of the IPSFC regulations
that affected Indian fishing rights. . Those
regulations have accordingly not gone into
effect in the United States. The Indians’
fishing rights and responsibilities have in-
stead been the subject of separate regula-
tions promulgated by ‘the Interior Depart-
ment, under its general Indian powers, 25
USC. §§ 2, 9; see 25 CFR § 256.11 et seq.
(1978);. 50 CFR § 87L1 et seq. (1978); 25
CFR § 256.11 et seq. (1979), and enforced by
the National Marine Fisheries Service di-
rectly, rather than by delegation to the
State. The District Court’s order is fully
consistent with those regulations.® To the
extent that any Washington State statute
imposes any oonfhctmg obligations, the
statute is without effect under the Sockeye

Act and must give way to the federal |trea- _lc9s

ties, regulations, and decrees. E. g., Mis-
souri v. Holland, 252 U.S. 416, 432, 40 S.Ct.
882, 888, 64 L.Ed. 641.

vII

'[19-21] In sddition to their challenges

to the District Court’s basic construction of
the treaties, and to the scope of ita alloca-
tion of fish to treaty fishermen, the State

and the commercial fishing associations
have advaneed two obJectlons to various

Because the Departmem of the lnterior regu-

.7 lations assure that no disproportion will occur,

" the equitable ‘adjustment ordered by the Dis-

«"trict Court to cover the possibility that IPSFC
" regulations would result in a disproportionate
“““nontreaty take will not be effectuated. We
: - accordingly have no Issue before us concerning

;he validity of that adjustment.
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remedial orders éntered- by the Distriet
Court® It is claimed that_jthe District
Court has ordered a state agency to take
action that it has no authority to take as &
matter of state law and that its own as-

sumption of the suthority to manage the
fisheries in the State after the state agen-
cies refused or were unable to do so was

unlawful ®

32. The assoclations advance a third objection

as well—that the District Court had no power
to enjoin individual nontreaty fishermen, who
were not parties to its decisions, from violating

" the allocations that it has ordered. The reason

" this issue has arisen is that state officials were
either unwilling or uneble to enforce the Dis-
trict Court’s orders against nontreaty fisher-
men by way of state regulations and state law
enforcement efforts. Accordingly, nontreaty
fishermen were openly violating Indian fishing
rights, and, in order to give federal law enforce-
ment officials the power via contempt to end
those violations, the District Court was forced
to enjoin them. 459 F.Supp., at 1043, 1098
1099, 1113-1117.  The commercial fishing or-

- ganizations, on behalf of their individual mem-
bers, argue that they should not be bound by

_these orders because they were not parties to
(although the associations all did participate as
amici curise in) the proceedings that led to

_ their issuance,

. If all state officials stand by the Attormey
General's representations that the State will
implement the decision of this Court, see nn. 34
and 35, infra, this issue will be rendered moot

.. because the District Court no longer will be

" forced to enforce its own decisions. Nonethe-

Jess, the issue is still live since state implemen-
tation efforts are now at a standstill and the
orders are still in effect. Accordingly, we must
decide it.

In our view, the commercial fishing associa-
tions and thelr members are probably subject

", to injunction under either the rule that nonpar-

_tles who interfere with the implementation of
" ‘court orders establishing public rights may be
-enjoined, e. g., United States v. Hall, 472 F.2d
281 (CAS 1972), cited approvingly in Golden

. State Bottling Co. v. NLRB, 414 U.S, 168, 180,

94 S.Ct. 414, 423, 38 L.Ed.2d 388, or the rule
-that & court possessed of the res in a proceed-
- ing in rem, such as one to apportion a fishery,
. may enjoin those who would interfere with that

.. custody, See Vendo Co. v. Lektro-Vend Corp.,
433 U.S. 623, 641, 97 S.Ct. 2881, 2892, 53

. LEd.2d 1009. But in any case, these individu-
als and groups are citizens of the State of
Washington, which was a party to the relevant
proceedings, and “they, in their common public
rights as citizens of the State, were represented
by the State in those proceedings, and, like it,

- [22-24) These objections are difficult to
evaluate in. view of the representations to
this Court by the Attorney General of the
State that definitive resolution of the basic
federal question of construction of the trea-
ties will both remove any state-law impedi-
menf.‘ to enforcement of the State’s obliga-
tions under the treaties® and enable the
State and Fisheries to carry tout those obli-

were bound by the judgment.” Tacoma v. Tax-

- payers, 357 U.S. 320, 340-341, 78 S.Ct. 1209,
1221, 2 L.Ed.2d 1345. Moreover, a court clear-
Iy may order them to obey that judgment. See
Golden State Bottling, supra, 414 U.S,, at 179~
180, 94 S.Ct., at 422423.

33. The State has also argued that absent con-
gressional legislation the treaties involved here
- are not enforceable. This argument flies di-
 rectly in the face of Art. XIII of the treaties
which states that they “shall be obligatory on
the contracting partiés as soon as [they are]
ratified by the President and Senate of the
United States.” Moreover, the argument was
implicitly rejected in Winans and our ensuing
decisions regarding these treaties, all of which
assumed that the treaties are self-enforcing. E.
&., Puyallup I, 391 U.S., at 397-368, 88 S.Ct., at
1725, 1728. : . .
Significantly, Congress thrice rejected efforts
in the early 1960's to terminate the Indians’
fishing rights under these treaties. See 8.J.
- Res. 170 and 171, 88th Cong., 2d Sess. (1964);
H.J.Res. 48, 88th Cong., 1st Sess. (1963); H.J.
Res. 698, 87th Cong., 2d Sess. (1962).

34. In his brief, the Attorney General represent-
- od:
“If this Court now concludes that Indian
" treaty fishermen and all other fishermen are
‘not members of the same class with respect to
" an allocation of fishery, it will thereby lay the
foundation for the validity under state law of a
separate classification of treaty Indian fisher-
men for the purpose of allocation. We would
respectfully submit that if the Court rejects our

-, -eatlier argument and finds that treaty Indian

_fishermen are a special class for allocation pur-
‘poses, such & conclusion would remove the

impediment found by the Washington Supreme
"Court to the exercise of necessary regulatory

. _power by the Department of Fisheries to allo-

cate between Indian and non-Indian fishermen.

" “Fisheries will be able to comply with the

__uu

" ‘Court’s decision in this case even if it requires

some type of allocation of the fishery.” Brief
-for the State of Washington 99,
See also Department of Game v. Puyallup

L "Tribe, 86 Wash.2d 664, 681, 684688, 548 P.2d
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il gations.® - Onee the state agencies comply,

of course, there would be no issue relating
to federal authority to order them to do so
‘or any need for the District Court to contin-
ue its own direct. supervmon of enforee-
ment efforts. - -

The répresentations of the Attomey Gen-
eral are not binding on the eourts and legis-

lature of the State, although we assume

they are authoritative within its executive
‘branch. ‘ Moreover, the State continues to
argue that the District Court exceeded its
-aitthority when it assumed control of “the
fisheries in the State, and the commercial
fishing groups_jcontinue to argue that the
District Court may not order the state
agencies to comply with its orders when
they have no state-law autherity to do so.
Accordingly, although adherence to the At-
torney General's representations by the ex-
ecutive, legislative, and judicial officials in
the State would moot these two issues, a
brief discussion should foreclose the possi-

sbility that they will not be respected.

Statelaw prohibition against compliance
with the District Court’s decree cannot sur-

_vive the command of the Supremacy Clause
‘of the United States Constitution.. Cooper

v .Aaron, 868 US. 1, 78 8.Ct. 1401, .8
L.Ed.2d 5; Ableman v. Booth, 21 How. 506,
16 L.Ed. 169. 1iis also clear that Game and

_Fisheries, as parties to this litigation, may
.be -ordered to prepare a set of rules that

will implement the Court’s interpretation of

" 1058, 1070, 1072-1074 (1978), in which the
Washington -Supreme Court held that the De-
 partment of Game had authority to allocate a
_certain portion of the steelhead trout run on the

i Puyallup Rlver to treaty fishermen,

3;. According to the Attomey. General:
“The State of Washington and its Depart-

.. ment of Fisheries cannot emphasize too strong-

"1y that they do not propose to inhibit the en-

. forcement of proper federal court orders.

"Wtwer the decis-lon of this Court, the state -

_ will implement it. The state believes that after
a'decision by this Court it will be in a position
" to comply with District Court orders, if the
. same are necessary to comply with this Court’s
" "decision., We do not belleve the state courts
could or would take a different point of view:
We are confident that they will accede to this

the rights of the parties even if state law
withholds from them the power to do so.
E. g., North Carolina Board of Edueation v.
Swann, 402 1U.S. 48, 91 S.Ct. 1284, 28
L.Ed2d 686; Griffin v. County Sechool
Board, 377 U.S. 218, 84 S.Ct. 1226, 12
L.Ed.2d 496; Tacoma v. Taxpayers, 857
US. 820, 78 S.Ct. 1209, 2 LEd.2d 1345.
Once again the answer to & question raised
by this litigation is largely dictated by our
Puyallup trilogy.- There, this Court man-
dated that state officers make precisely the
same type of allocation of fish as the Dis-
trict Court ordered in this case. See Pu-
yallup IIT, 433 U.S,, at 177, 97 8.Ct., at 2623,

Whether Game and Fisheries may bé or-
dered "actually to promulgate regulations
having eéffect 45 a matter of state law may
well be doubtful. But the District Court
inay prescind that ‘problem by assuming
direct supervision of the fisheries if state
recalcitrance or state-law barriers should be
continued. It is therefore absurd to argue,
as do the fishing associations, both that the
state agencies may not be ordered to imple-
ment the decree and alse that the District
Court may not itself issue detailed remedial
orders as a substitute for state supervision.
The federal court unquestionably has the
power to enter the various orders that state
official and private parties have ‘chosen to
ignore, and even to displace local enforce-
ment of those orders if necessary to remedy

the \nolat.mns of_L{ederal law found by the Lt

. Court‘s lnterpretation ‘of the t.reat.ies in the fu-
ture just as they have in the past, as this Court
expressly found in Puyallup ITl, [433 U.S.,]'nt

_ 177 [97 S.Ct. 2616, 2623, 53 L.Ed.2d €6

"~ Brief for State of Washington, 95, 96.

‘We note the omission of the same firm repre-
_-sentation on behalf of the Game Department.
" Although the history of that agency is not near-

ly as favorable as that of Fisheries with respect
to attempting to comply with the District

"Court's order, e. g., 384 F.Supp., at 385, 398;
459 F.Supp., at 1043, 1045, 1099, we assume

_ that this omission stems from the fact that only

~ Fisheries was named as a party in the litigation

_in the state courts regarding the state agencies’

_ authority to comply with the District Court’s

~ order. See B8 Wash.2d, at 679, 565 P.2d, at
1152. See also Department of Game v. Puyall-
up Tribe, discussed in n. 34, supra. .
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court, E. g, Hutto v. Finney, 437 U. S 678
98 8.Ct. 2565, 57 L.Ed.2d 522; Milliken .v.
Bradley, 433 U.S. 267, 280-281, 290, 97 S.Ct.
2749, 63 L.Ed.2d 745; Swann v. Charlotte-
‘Mecklenburg Board of Education, 402 U.S.
1, 15, 91 S.Ct. 1267, 1275, 28 L.Ed.2d 554,
Even if those orders may have been errone-
ous in some respects, all parties have-an
unequivecal obligstion to obey them while
they remain in effect.

- In short, we trust that the spirit of €o0p-
eration motivating the Attorney Generals
representation will be confirmed by the
conduct of state officials.  But if it is not,
the District Court has the power to under-
take the necessary remedial steps and to
enlist the aid of the appropriate federal law
enforcement agents in carrying out those
steps. Moreover, the comments by -the
.Court of Appeals strongly imply that it is
prepared to uphold the use of stern meas-
ures to require respect for federal-court or-
ders.

The Judgments of the Court of Appes.ls
for the Ninth Circuit, and the Supreme
Court of the State of Washington are va-
‘cated and the respective causes are remand-
ed to those courts for further proceedings
not inconsistent with this opinion; except
that the judgment .in United. .States v.
Washington, 573 F.2d 1118 (the Intemstron-
al Fisheries case) is affirmed. oy

S'o ordered

Mr. Just.me POWELL w1th whom Mr.
Justice STEWART and Mr. Justice REHN-
-QUIST join, dissenting in part. e

I join Parts I-1III of the Court’s opinion.
I am not in agreement, however, with the

36. “‘The state’s extraordinary machinations in
resisting the [1974] decree have forced the dis-
“trict court to take over a large share of the
" “management of the state’s fishery in order to
* enforce its decrees. Exoept for some desegre-
 gation cases . . ., the district court has
" faced the most concerted official and private
efforts to frustrate a decree of & federal court
witnessed in this century. The challenged or-
~ ders in this appeal must be reviewed by this
court in the context of events forced by liti-
gants who offered the court no reasonable
choice.” 573 F.2d 1123, 1126 (CA9 1978).
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i .'q.'eaty of. : ‘Medicine’ Creek, .10 Stat. .

443 U.S. €96

Court () mterpret.ahon of the treat!eq_mego- iy

tiated in 1854 and 1855 with the Indians of
the Washington Territory. - The -Court's
opinion, as | read it, construes the treaties’
provigion “of taking fish Y, . in com-
mon” as guaranteeing the Indians ‘a speci.
fied .percentage of the runs of the anadro-
mous fish passirig land upon which the Indi-
ans traditionally have fished. Indeed, it
takes as a starting point for determining
fishing rights an equal division of these fish
between Indians and non-Indians. Ante, at
8074 et seq.  As I do not believe that the
language and history of the tresties can be
construed to support the Court's mterpreta- :
tion, I dmsent.

- :\7 “‘ I

- At issue in these cases is the meaning of
language found .in six similar Indian trea-
ties negotiated and signed in 1854 and
1855.! .Fach of the treaties provides sub-
stantially that “[tJhe right of taking fish, at
all nsual and accustomed grounds and sta-
tions, is further secured to said Indians, in
common with all citizens of the Territory,
and of erecting temporary houses for the
purpese of curing.”? The question before
us is whether this “common” fishing right is
a right ‘only of sccess to usual and accus-
tomed fishing sites for the purpose of fish-
ing there, or includes the greater right to
exclude others from taking a particular por-
tion of the fish that pass through the sites.
As the Court ‘observes, .at the time .the
treaties were signed there was no need to
address this question, for the surfeit of fish
made lack of access to fishing areas the

1. Treaty of Medicine Creek, 10 Stat. 1132;
"l‘renty of Point Elliott, 12 Stat. 927; Treaty of
" Point No Point, 12 Stat. 933; Treaty with the
' Makahs, 12 Stat. 939; Treaty with the Yaka-

mas, 12 Stat. 951; Treaty of Olympia, 12 Stat.
971 o

1133
.(emphasis supplied). -There were some slight,
immaterial variations in the language used.
See, e g, Treaty with the Yakamas, quoted

. infrg, at 3081,
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" .only constraint upon supply. - Nonetheless, I

believe that the ecompelling inference to be
drawn from the language and history of the

.freaties is that the Indians sought and re-
tained only the right to go to jtheir accus-
- tomed fishing placea and there to fish along

with non-Indians. In addition, the Indians

_retained the exclusive right to take fish on

their reservations,. a right not involved in
this litigation.. In short they have a° ng'ht

“of access to fish. -

--Nothing in- the lang'uag'e of the treatnes

" indicates -that any party understood that

constraints would be placed on the amount
of fish that anyone could take, of that the
Indians would be guaranteed a percentage
of the catch. . Quite to:the contrary, the
language confers upon non-Indians precise-

-1y ‘the same right to. fish that it confers

upon Indians, even in those areas where the

. Indians traditionally had fished. United
. States v. Winans, 198 U.8. 371, 25 S.Ct. 662,

49 L.Ed. 1089 (1905).. As it cannot be ar-

‘gued that Congress intended to guarantee

non-Indiana any specified percentage of the

.available fish, there is neither force nor
. logic to the argument that the same lan-

guage—the . “right .of taking fish"—does

; guarantee such a percentage to Indians.

- This conclusion is confirmed by the lan-

- guege used in the treaty negotiated with
.the Yakima Tribe, which explicitly includes
. what apparently is implicit in each of ‘the
: treaties: the Indians’ right to take fish on

- their reservations iz exclusive. Thus, -the

Yakima Treaty provides that “[tThe exclu-
sive right of taking fish in all the streams,

~where running through or bordering said

- peservation, is further secured to said con-

federated tribes and bands of Indians, as
also the right of taking fish at all usual and
accustomed places in eemmon with citizens |
of the Territory /12 Stat. 958.
There is no reason apparent from the lan-
guage used in the treaties why the “right of

3. Indeed, if the Court’s interpretation of the
. ireaties were correct, then the exclusive right
with respect to. reservation fishing would be
largely superfluous. If the Indians had the
right to 50%, and no more, of the fish irrespec-
tive of where they are caught, then it hardly

taking fish” should mean-one thing for pur-
poses of the exclusive right of reservation
fishing and quite another for purposes of
the “common” right of fishing at usual and

accustomed places. Since the Court inter- .

prets the right of taking fish in common to
be an entitlement to half of the entire catch
taken from fisheries passing the Indians’
traditional . fishlng grounds, . it therefore

‘should follow that the_Court would inter- _|&%

pret the exclusive right of taking fish to be
an entitlement to 2/l of the fish taken from
fisheries passing the Indians’ reservations.
But the Court apparently concedes that this
‘exclusive right is not of such Draconian
pmportlons Indeed, the Court would re-
duce the Indians’ 50% portion by those fish
caught on the reservatlon The more rea-
sonable conc!uslon, therefore, is that when
the Indlans and_Governor Stevens agreed
upon a “right of taking fish,” they under-
stood this right to be one of access to fish—

exclusive access with respect to fishing

places on the reservation, and common ac-
cess with respect to fishing places off the
reservation?

In addition to_the language of t.he trea-
ties, the historical setting in which they
were negotiated supports the inference that
the fishing rights secured for the Indians
were rights of access alone. . The primary
purpose of the six treaties negotiated by
Governor. Stevens was to resolve growing
disputes between the settlers claiming titie
to land in the Washington Territory under

_the Land Donation Act of 1850, 9 Stat. 437,

and the Indians who had occupied the land
for generations. . Under the bargain struck

.in; the treaties, the Indians ceded their
sclaims to vast tracts of land, retaining only

‘pertain specified areas as reservatlons,
.. where they would have exclusive rights of
. possession and use. In exchange, the Indi-

"an tribes were given substantial sums .of
money and were promised various forms of

‘ would be of any great value to them that they
.rcould keep others from taking fish from loca-

.tions on the reservation. The most reasonable

" way to interpret the exclusive right of reserva-
- tion fishing so that it was of value, therefore, is

‘as a special right of access. -
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aid. See, e.' g, Treaty of Medicine Creek,
10 Stat. 1182. By thus separating the Indi-
ans from the settlers it was hoped that
friction could be minimized.

_IThe negotiators apparently realized, how-

“éver, that restricting the Indians to rela-
“tively small tracts of land might interfere

with their securing food. See letter of

" George Gibbs to Captain McClellan, App.
'826 (“[The Indians] require the Iiberty of

motion for the purpose of seeking, in their

“proper season, roots, berries, and fish” ).

" This necessary “liberty of motion” was

jeopardized by the title claims of the set-
tlers whose land abutted-—or would abut—
the waterways from which fish tradmona!-
ly had been caught. Thus, in Governor
Stevens’ report to the Commissioner of In-
dian Affairs, he noted the tension _between
the land rights afforded settlers under the
1850 Land Donation Act and the Indians’
need to have some access to the fisheries.

" Although he expressed the view that “[ilt

never could have heen the intention of Con-
gress that Indians should be excluded from
their ancient fisheries,” he noted that “no

- eondition to this effect was inserted in the

donation act,” and therefore recommended

“the question “should be set at rest by law.”

: Report of Governor Stevens to the Commis-

sioner of Indian Affairs, App. 327. Viewed
within this historical context, the common
fishing right reserved to the Indians by the

" treaties of 1854 and 1855 could only have

been the right, over and above their exclu-
sive fishing right on their reservations, to

‘ roam off the reservations in order to reach

fish at the locations traditionally used by
the Indians for this purpose. On the other

" hand, there is no historical indication that

any of the parties to the treaties understood
that the Iridians would be specifically guar-

‘anteed some set portion of the fisheries to

which they traditionally hed had access.

II

. Prior decisions of this Court have pre-

vented the dilution of these treaty rights,

_but none has addressed the issue now be-

fore us. I read these decisions as support-
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gion of the space occupied by the wheels,

443 US. §99

ing the interpretation set forth above. This
is particularly true of United States v. Win-
ans, suprs, the case most directly relevant.

In_jthat case a settler had constructed sev- 1101
‘eral fish wheels in the Columbia River. -

These fish wheels were built at locations
where the Indians traditionally had fished,

-and * ‘necessitate[d] - the: exclusive posses-

198 U.S,, at 880, 25 S.Ct.,, at 664, thereby
interfering with the Indians" treaty ¥ight of
access to fish. This Court reviewed in some

detail the precise nature of the Indians’

fishing rights under the: Yaklma. Treaty,
and concluded:

" “[The treaties] reserved rights . . lo
every individual Indian, as though named
therein. They imposed a seérvitude upon
every piece of land as though described
therein. There was an exclusive right of

- fishing reserved within certain bounda-
ries. There was a right outside of those
boundaries reserved ‘in common with citi-
zens of the Territory.” As a mere right,
it was not exclusive in the Indiana. Citi-

" zens might share it, but the Indians were
secured in its enjoyment by a special pro-
vision of means for its exercise. They
were given ‘the right of taking fish at all
usual and accustomed places,’ and the
right ‘of erecting temporary buildings for
curing them.! The contingency .of the
future ownership of the lands, therefore,
was foreseen and provided for; in other
words, the Indians were given a right in
the land,—the right of crossing it to the

ver—the right to occupy it to the ex-
tent and for the purpose mentioned. No
other conclusion would give effect to the
treaty.” Id., at 8381, 25 S.Ct., at 664 (em-
phasis added).

The Court thus viewed these treaties as
intended to “giv[e] a right in the land”"—a

:z“sel_"vitude" ‘upon all non-Indian land—to
enable Indians to fish “in commen with

citizens of the Territory.” The focus was
on access to the traditional fishing areas for
the purpose of enjoying the “right of fish-
ing.” Ibid.. The Winans Court concluded,
on the facts before it, that the right of
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‘access to fish “in. these “areas had been
‘abridged. " It stated that “[ild the actual
taking of_Ifish white men may not be con-
"fined to a spear or ¢rude net, but it does not
“follow that they may construct and use &
-device which gives them exclusive posses-
“sion of the fishing places, as it is admitted a
fish wheel does.” Id, at 382, 25 B.Ct., at
664 (emphasis added). Thus, Winans was
“decided solely upon the basis of a treaty-se-
cured right of access to fish. Moreover, the
“Court’s analysis of the treaty right at issue
'in Winans strongly- mdncates that nothing
more than a right of access fa:riy could be

7. ‘inferred from the t.reaty‘

703

i to traditional fishing locations.

_Nor do the Puyaﬂup cases mterpmt. the
treatles to require that any specified pro-
_portion of the catch be reserved for Indians.
Indeed Puyallup Tribe v. Washington
"Game Dept., 391 U.S. 892, 88 S.Ct. 1725, 20
L.Ed.2d 689 (1968) (Puyallup I), consistent-
ly with Winans, described the right of Indi-
. ans under the treaties as “the right to fish
‘at all usual and accustomed places.’” 391
U.S, at 898, 88 S.Ct, at 1728% The issue
_before_the Court in Puyallup I was the
extent to which the State could reg'u]abe
fishing. It held: :
- [TThe ‘nght' to fish outmde the reserva-
tion was a treaty |‘right’ that could not be
.. qualified . or - conditioned by the State.
;. But ‘the time and manner of fishing . .

_--necessary for the comservation of fish,’

not being defined or established by the
treaty, were within the reach of state
power.” Id., at 399, 88 S.Ct, at —.

"4, The Government's brief in Wmans. cited ap-
. pravingly by the Court in that case, indicates
! that the Government also understood the treaty
to guarantee nothing more than access rights
: In that brief,
‘the Government advocated only “a way of easy
- aceess, free ingress and egress to and from the
-fishing grounds.” Brief for Appel.lants O.T.

;.-1904, Ne, 180, p. 58. - i

“ This Interpretation of Winans was unequivo-
- cally affirmed by the Court a short time later in
- - Seufert Bros. Co. v. United States, 249 U.S.

L 194, 39 8.Ct. 203, 63 L.Ed. 555 {1918). Atissue

in that case was whether Indians frorm the
Yakima Nation had the right under their treaty
to cross the Columbia River and fish from the
south bank, which admittedly had belonged to

The Court - today -finds support ‘for its
views in Puyallup T because the Court there
recognized that, apart from conservation
measures, ‘the State could not impose re-
strictive regulations on the treaty rights of
Indians. But it does not follow from this

- that an affirmative right to a specified per-
centage of the catch is guaranteed by the ' -

treaties to Indians or to non-Indians, for the
Court misapprehends the nature of the ba-
sic nght sought to be preserved by Con-
gress. This, as noted above, was a right of

the Indians to reach their usual and accus-

tomed fishing areas. Put differently, this
right, described in Winans as a servitude or
right over land not owned by the Indians,
entitled the Indlans to trespass on any land
when necessary to reach'their traditional
fishing areas, and is'a right not emoyed by
non-Indian resldents of the area.

. In permitting the State to place llmlta-
tions on the Indians’ access rights when
conservation so requires, the Court went

further in Puyallup I and suggested that
even regulations thus justified would have

to satisfly the requirements of “equal pro-

tection implicit in the phrase ‘in common
with."" - 891 U.S,, at 408, 88 S.Ct., at 173L
Accordingly, in Washington Game Dept. v,
Puyallup Tribe, 414 U.8. 44,94 S.Ct. 830, 38
L.Ed.2d 254 (1978) (Puyallup II'), 'we con-
sidered whether the conservation measures
taken by the State had been evenhanded in
the treatment of the Indians. At issue was
s Washington State ban on all net fishing—
by both Indians and non-Indians—for steel-

‘other tribes at the time of the treaty. The

"Court viewed Seufert, a case unquestionably
involving only the right of access, to be square-
ly controlled by its earlier decision in Winans.
249 1.S., at 188,.39 S.Ct.,, at 205. Moreover,
* the Court reaffirmed its view that the effect of
- the reservation of common fishing rights to the
Indians amounted to a nervltude Id., at 199
-39 8.Ct., at 205. ,

B The t.reat.y ‘right was repeatedly referred t.o in

. Puyaliup I as a *“right to fish.” This phrase

was used no less than seven times in the course
of the opinion, with no distinction being made
_between the right “to fish” and the right “of
taking fish.” 391 U.S., at 397-369, 88 S.Ct,, at
1728-1729. L
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head trout in the Payallup River. - Accord-
ing to testimony before the trial court, the
annual run of steethead trout in the Puyall-
up River was between 16,000 and 18,000,

.while unlimited sport fishing would. result

in the taking of between 12,000 and 14,000
steelhead annually.
at least 25% of the entlrﬂzun was required
for hatcheries and spawning, the sport fish-
mg totally pre-empted all commercial fish-
ing by Indians. The State therefore im-
posed a ban on all net fishing. The Indians

‘claimed that this ban amounted to an im-
proper subordination of their treaty rights

to the privilege of recreational flshmg' en-

‘joyed by non-Indians.

""""

We held in Puyallup II that the ban on

“net fishing, as it applied to Indians covered

by treaty, was an_ infringement of their

‘rights. ' The State in the name of conserva-

tion was discriminating against the Indians
“hecause all Indian net fishing is barred
‘and only hook-and-line fishing, entirely pre-
K., at
48, 94 S.Ct., at 833. - Because “[o]nly an

" expert could fairly estimate what degree of

net fishing plus fishing by hook and line

-would allow the escapement ‘of figh neces-

sary for perpetuation of the species,” ibid.,

.we remanded to the Washington courts for

a fair apportionment of the steelhead run
between Indian net fishing and non-Indmn
sport fishing.

‘Relying upon the reference in PuyaIIup II
to “apportionment,” the Court expansively
reads ‘the decision in that case as strongly

-implying, if not holding, that the catch at

Indians’ “accustomed” fishing sites must be

. apportioned between Indian and non-Indian

fishermen. This view oertamly 15 not a

8, Having decided that some regulatlon was re-
quired, but that the treaty forbade the State to

choose to regulate only Indlan fishing for con- -

servation purposes, we remanded for an appor-
tionment between net fishing and sport fishing.
Puyallup Tribe v. Washington Game Dept., 433

" 'U.S. 1685, 97 S.Ct. 2616, 53 L.Ed.2d 667 (1977)

(Puyaliup IIT), is of little assistance in deciding
the issue in the present cases. The Court in
that case decided only that the regulations per-

" mitted in Puyallup I could be applied against
Indian fishing on the reservations, as well as
off them.
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neoessary readmg of Puyallup II. Indeed, I
view it as a-quite unjustified extension of
that case. Puyallup II addressed an ex-
tremely narrow situation: where there had
been “discrimination” by state regulations
under which “all Indian net fishing [was]
barred and only hook-and-line fishing, en-
tirely pre-empted by non-Indians, [was] al-
lowed.” Ibid. In any event, to the extent

'languag'e in Puyallup II may be read as

supporting some general apportionment of
the catch, it is dictum that is plainly incom-
patible with the language and historical
understandmg of these treaties.’

_1Emerging from our decigions in Wmans,
quallup I, and Puyallup II, therefore, is

the proper approach to mterpretatlon of the
Indians’ common fishing rights ‘at  the
present. tlme. when demand outstnps sup-
ply. The Indians have the right to go to
their traditional fishing grounds to fish.
Once there, they cannot be restricted in
their methods or in the size of their take,
save insofar as restrictions are required for
conserving the fisheries from which they
draw. 'Even in situations where such regu-
lations are required, however, the State

‘must be evenhanded in limiting Indian and

non-Indian fishing activity. It is not free
to - make *'the 'determination—apparently

-made by Washington with respect to the
ban on net fishing in the Puyallup River—

that Indian fishing rights will .be totally
subordmabed to the interests of non-indl-
ans.” :

RN :  §
. In my view, the District Court. below—
and now this Court—has formulated an ap-

port:onment doctrine that cannot ‘be

Because it is admitted that the Indians at all
times have taken substantial numbers of fish at
their traditional fishing places, 1-do not con-
sider whether a monopolization of all of the
fish by the non-Indians would viclate the spirit

.-of the Indlans’ treaty. right of access. Of
course, if state conservation regulations were
- to operate discriminatorily to deny fish to Indi-
ans, the Court's decision in Puyallup 1 would
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squared with the language or history of the -
treaties, ‘or indeed with the prior decisions *
of this Court. “The application of -this doc--

trine, and perticularly the construction of
the term *in common” as requiring & basic
50-50 apportionment, is likely to result.in .
an éxtraordinary economic windfall o jIn-

dian fishermen in ‘the commercial fish mar.

ket by giving them a substantial position in -

the market whoily protected from competi- -

tion from non-Indian fishermen?® . Indeed,
non-Indian fishermen.apparently will be re-
quired from time to time to stay out of
fishing :areas completely .. while - Indians -
eatch - their -court-decreed allotment. - In :
sum, the Distriet Court’s decision .will dis-.

criminate - quite unfmrly agamst non-Ind1- :

ans? . ..o 3z

3

1T be sure, if 1t were neeessa.ry to con-

strue the treaties to produce these reeults

8. 'The: Court apparéntly sees this: windfall as
:helng ; for the Indians, for It con-; .
“cludes that “in llght ‘of the far superior num-
bers, capital resources, and technology of the
non-Indians, the concept of the Indians’ ‘equal

opportunity® to take advantage of a.gcarce re- -

source is likely in practice to mean that the
‘Indianis’ ‘right of taking’ Aish’  will ‘et them

‘virtually 1o catch at all.”” :Anie, at 3070 n. 22,

But if the gituation of the Indians in the Pacific ..
Northwest requires that special provisions be
‘mede for their livellhood, this Court should not -
endct these provisions by’ reformlng & bafgain
struck more than 100 .years ago. .Nor should:
.the .cost of compensating for any disadvantage
the Indians may suffer, or have suffered, be
‘borne solely by the commercial fishermen of
the State of Washington—a fraction of the peo--.
-ple ‘who have benefited from the population
imbalance. This is a problem for resolution by’
"Congress. It has the basic responsibility for
‘making sure that Indians are not discriminated -

-against, and that their rights are fully protect- -

.ed. Inthe exercise of this responsibility, Con-
sress could pursue various avenues for relief oi'
“gny’ perceived discrimination or disadvantsge.

It could, for example, provide for Indian ﬂsher- :

;men the. modern technology and capital re-.

- sources that they lack, thereby enabling them

to compete on an equal basis with non-Indian”
. fishermen, - :Moreover, ‘4. legislation of this"
problem can protect the interests of indians .
without imposing substantially the entire cost
upon non-Indian -fishermen of the State of
Washington. o

9. In addition to the burdens plaoed upon non-
" Indian fisherthen, the Court's decision 1s likely

. to prove difficult to énforce fairly and effective- -

it ‘would be-our duty so to.construe them.:
But for the reasons ‘stated above, I think
the Court's ‘construction’ virtually ignores
the historical ‘setting ‘and purposes of the’
treaties, 'mrisiderations that bear compel-
hngly upon a ‘proper reéading of their lan-
guage. Nor do the prior decisions of this
Court support ‘or justify what seems to me
to be a substan'r.ial reformatlon of the bar-
gam struck wlth ‘the Indlam in 1854—1855

; would hold that the treaties give to the
Indians --several . significant :rights that
should be respected. As made elear in Win-
ans, the purpose of the treaties was to
assure to Indians the right of access over
private lands so that they could continue to

¢ fish at their usual and accustomed fishing

grounds. Indians also have the exclusive
right to fish on their reservations, and are

ly. To date, the ‘District Court has had to
resort to the outer limits of its equitable powers
in order to enforce its decree. This has includ-
ed taking over supervision of all of the com-
mercial fishing in the Puget Sound area, order-
ing the creation of a telephone “hot line” that
fishermen can use to determine when and
where they may legally fish, and ordering Unit-
ed States Marshals to board fishing craft and
inspect for violations of the court’s preliminary
injunction. Indeed, in his response to the peti-
tion for certiorari in the present case, the Solic-
itor General set forth in some detail the extra-
ordinary difficulty the Government has had in
enforcing the District Court’s decrees, saying:
“[Tlhe default of the state government has re-
quired the United-States to concentrate a dis-
proportionate amount of its limited fisheries
enforcement personnel on what is essentially a
local enforcement problem. -Agents of the Na-
t.iom.l Marine Fisheries Service, the United
States Fish and Wildlife Service, the United
States Marshals Service, and the Coast Guard
have been diverted from their regular duties to
assist the district court in implementing the
Indians’ treaty rights. - This has resulted in a
reduction in the federal fisheries services avail-
able for the rest of the country and for the
enforcement of the ocean fisheries programs
~governed by the Fishery Conservation and
r-Management ‘Act of 1976." Brief for United
.- States on Petition for Certiorari in Nos. 78-119
and 78-!39 p.20.
‘These problems, it seems to ine, will be exac-
2 grbated by a formula Ipportibnment such as
*ﬂator@mdbymecm R
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guaranteed enough fish to satisfy their cer-
emonial and subsistence needs. Moreover,
as subsequently construed, the treaties ex--

empt Indians from state regulation (includ- -

ing the payment of license fees) except as
necessary_for conservation in the interest
of all fishermen. Finally, under Puyallup
II, it is settled that even a facially neutral
conservation regulation is invalid if its ef-
fect is to discriminate against Indian fisher-
men. These rights, privileges, and exemp-
tions—possessed only by Indians—are quite
substantial. -1 find no basis for according
them additional advantages. :

99 SUPREME COURT REPORTER

443 US. 707

whatever right they might have otherwise .
had to expedited consideration where they
waited over three months from entry of
injunction before filing a meaningful mo-
tion for expedited review, prior to that peti- -
tioners ‘had proposed an 89-day briefing
schedule which, as they knew, provided for
oral argument ten days after Court of Ap-
peals’ summer recess was to begin, it was
only on filing of brief some four days be-
fore scheduled recess was to begin - that
petitioners sought expedition, notwith-
standing that petitioners were unsuccessful-
ly seeking reconsideration by District Court
based ‘on newly discovered information,
which would not affect essentials of their

+ legal argument in favor of expedited re--

W
- {o gmuunacasvsrm

43 US. 709, 61 LEd2d 860
- Howard ‘L. MORLAND et al.
R
Robert A. SPRECHER, Juige, United
States Court of Appeals for the
Seventh Circuit, et al.
*" 'No., 78-1904.

- July 2, 1979.
... Petitioners, who were subject of pre-
liminary injunction restraining them from
publishing an article concerning the hydro-
gen bomb, sought writ of mandamus to
Court of Appeals ordering it to expedite
their appeal. The Supreme Court held that
petitioners had effectively relinquished

view, i, e., unconstitutional prior restraint.
Leave to file petition for writ of man-
damus denied. :

- Mr. Justice White, with whom Mr. Jus-
tice Brennan joined, dissented and filed
opinion.”

Federal Courts =660 .t

. Petitioners, who were preliminarily en-
joined from publishing an article on the
hydrogen bomb, had effectively relin-
quished whatever right they might other-
wise have had to expedited appeal to Court
of ‘Appeals where, among other things, they
waited almost three months before filing a
meaningful motion for expedited review,
prior thereto they had suggested a briefing
schedule which, as they knew, provided for
oral argument after Court’s summer recess
was to begin and it was only on filing of
briefs some four days before scheduled re-
cess that expedition was sought, notwith-
standing that petitioners had sought recon-
gideration in distriet court based on newly
discovered evidence which did. not affect

- egsentials of their legal argument for expe-

dited review, i. e., prior restraint. -U.S.C.A.
Const. Amend. 1. '

PER CURIAM.
On March 26, 1979, the District Court for
the Western District of Wisconsin entered a



