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Converting the Erie Pier Confined Disposal
Facility to a Processing and Reuse Facility: Is
an Interstate Compact a Necessary
Component?

Stephanie Showalter, Alex Porteshawver, and Jennifer Tahtinen*

|
INTRODUCTION

The Duluth-Superior Harbor on Lake Superior ranks the highest for cargo
volume among the Great Lakes ports.' Duluth-Superior is a critical compo-
nent of the supply chain for ore, coal, and grain within the Great Lakes
region and throughout the country, However, Duluth-Superior can continue
to perform this role only if the port’s channels are dredged on a routine basis.
The U.S. Army Corps of Engineers (Corps) estimates that an average of
150,000 cubic yards of dredged material are removed annually from the
Duluth-Superior Harbor.*

Since 1979, ninety percent of the material dredged from the Duluth-
Superior Harbor has been placed at the Erie Pier Confined Disposal Facility
(Erie Pier CDF)." A CDF is "an engineered structure for containment of
dredged material,” which isolates the dredged materials from the adjacent

*Stephanie Showalter (J.D/M.S E.L, Vermont Law School) is the Director of the National Sea Grant
Law Center at the University of Mississippi School of Law. Alex Porteshawver 1D, Marquette
University Law School, 2010, and Jennifer Tahtinen, J.D., Humline University School of Law, 2010,
contributed to this article while working as student research assistants at the National Sea Grant Law
Center.

‘Duluth Seaway Port Auth., Porr Facts, htp://www.duluthport.com/seawayfuctsus html (last visited
Aug. 26, 2009).

‘US. Army Corps of Eng'rs, Duluth-Superior Harbor, http://www Ire usace army.mil/who/opera-
tionsofficchomepage/dredgedmaterinlmanagementplans/status/duluth-superiorharbor-michiganandwis-
consin/ (last visited Aug. 26, 2009),

'GREAT LAKES DREDGING TEAM, CASE STUDY SERIES: DULUTH-SUPERIOR HARBOR DREDGED MATERIAL
Mawmt, PLan, available ar hitp:/iwww.gle org/dredging/case/duluth huml (last visited Aug. 26, 2009).

197



198  Journal of Maritime Law & Commerce Vol. 41, No. 2

water.! Although the 89-acre Erie Pier CDF is located in Minnesota, it serves
both the Wisconsin and Minnesota portions of Duluth-Superior Harbor
because the Minnesota-Wisconsin state line bisects the port. Unfortunately,
the Erie Pier CDF is approaching maximum capacity.’ If Erie Pier is filled
to capacity, the Corps’ alternative disposal options are limited.

The Corps and the Environmental Protection Agency (EPA) have been
encouraging states and port authorities to find beneficial uses for dredged
material as an alternative to placement in CDFs." Beneficial use of dredged
materials helps the Corps maximize the public benefits of dredging projects
through the creation of wetlands, revitalization of brownfields, and enhance-
ment of recreational opportunities.” Dredged materials, especially the finer
materials, may require more processing before they can be reused. In gener-
al, dredged materials destined for a beneficial use are placed into a storage
area or CDF for dewatering and then transported to the project site." The Erie
Pier CDF or a similar facility, therefore, would remain essential to the ben-
eficial use disposal options. Phasing out Erie Pier would limit the Corps’
storage options and could increase the costs of beneficial use.

Efforts to encourage the beneficial use of dredged materials at Erie Pier
have been underway for some time. By 2003, beneficial use was diverting
about twenty to twenty-five percent of the dredged materials from disposal
in the Erie Pier CDFE.” Some materials have been used for fill for highways
and building sites, while others have been tested for use in mine reclama-
tion." The most recent management plan for Erie Pier, released in 2007 and
developed by the Duluth-Superior Metropolitan Interstate Council, fully
embraces the success of these experimental efforts. The 2007 plan is intend-
ed to “facilitate a dredged material reuse program at Erie Pier.,"" To accom-
plish this, the Erie Pier CDF will be transitioned to the Erie Pier Processing

‘Midwest Hazardous Substance Research Ctr,, Contaminated Sediments, hup://www.egr.msu edu/
tosc/grandeal/factsheets/Overview % 200f%20Contaminated % 20Sediments.do¢  (last visited Aug, 26,
2009,

‘MeTro INTERSTATE CoUnCIL, ERie Pier Mosmt, PLas 1 (2007).

‘See generally U.S. ENVIRONMENTAL PROTECTION AGENCY AND U.S. Army Corps of ENGINEERS,
IDENTIFYING, PLANNING, AND FINANCING BENEFICIAL Ust PROJECTS USING DREDGED  MATERIALS:
BENEFICIAL UsE PLANNING. MANUAL (2007), available at hup://www.epa.goviowow/oceans/ndy/
publications/pdf/2007_beneficial_use_manual pdf .

Id. ar 9.
*U.S. Army Corps of Eng'rs, Great Lakes and Ohio River Division, Dredged Material Management
in the Great Lakes., hup://www lrd.usace army.mil/navigation/glnavigation/

dredgedmaterinlmanagement/ (last visited Aug. 26, 2009),

"GREAT LAKES CoMM'N, WASTE TO RESOURCE: BENEFICIAL UsES OF GREAT LAKES DREDGED
MATERIALS 8 (2003).

Id.

VERIE PIER MANAGEMENT PLAN, supra note 6,
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and Reuse Facility. Upon conversion, Erie Pier will be used to process
dredged materials for beneficial reuse.

This first-of-its-kind conversion of a CDF to a processing-reuse facility
raises a number of legal issues including, but not limited to, the ability of the
states to control placement of materials into the facility, transportation of
dredge materials across state lines, state standards for contaminants, respon-
sibility for long-term maintenance, liability, and allocation of costs. Part II
of this article provides an overview of dredged materials management and
the traditional role of CDFs. Part 11l discusses the legal framework govern-
ing these two activities and the legal issues raised by the bi-state nature of
Duluth-Superior Harbor. Part IV looks at the potential operational liabilities
of the various parties with respect to the Erie Pier CDF. Part V discusses the
process for turning a CDF over to a local sponsor. Part VI examines whether
the costs, benefits, and liabilities associated with the operation of a process-
ing-reuse facility located in a bi-state harbor could be more equitably divid-
ed if Minnesota and Wisconsin entered into an interstate compact. Part VII
contains some recommendations of future steps the Corps and the states can
take to address the legal challenges associated with operating a processing-
reuse facility at Erie Pier.

11
ROLE OF CONFINED DISPOSAL FACILITIES IN DREDGED
MATERIALS MANAGEMENT

Congress authorized the Corps to undertake navigation projects on behalf
of the United States in 1824." Dredging needs are determined by the Corps
district offices through communication with commercial and recreational
navigation users in the area and local and state agencies responsible for port
and harbor facilities." The Corps also has regulatory authority over the dis-
posal of dredge and fill material into “waters of the U.S.” pursuant to § 404
of the Clean Water Act (CWA)." When the Corps issues § 404 permits, it
must comply with guidelines developed by the EPA (known as “Section
404(b)(1) Guidelines”) and the EPA Administrator may “veto™ a Corps per-
mit upon a determination that “the discharge of such materials into such area
will have an unacceptable adverse effect on municipal water supplies, shell-

“Lawrence Judn and Richard Burroughs, Dredging Navigational Channels in a Changing Sctentific
and Regulatory Environment, 34 J, Marimive L. & Cowm. 171, 185 (2004),

UGREAT LAKES DREDGING TEAM, DECISION MAKING PROCESS FOR DREDGED MATERIALS MANAGEMENT
1 (1998), available at http://www.gle org/dredging/dmm/decision pdf.

"33 USLC. § 1344(n).
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fish beds and fishery areas . . ., wildlife, or recreational areas.”" Although
the Corps does not issue § 404 permits to itself, the agency’s regulations
require it to authorize its own dredged material disposal activities *by apply-
ing all applicable substantive legal requirements, including public notice,
opportunity for public hearing, and application of the section 404(b)(1)
guidelines,™"

States play a significant role in this process. Under § 401 of the Clean
Water Act, applicants for federal licenses or permits for activities which may
result in any discharge to navigable waters must provide the federal agency
with a certification from the state that the discharge is consistent with that
state’s water quality standards."” Like other permit applicants, the Corps is
required to seek state water quality certification for its discharges of dredged
or fill material into waters of the U.S." Federal agencies may not issue the
license or permit until a certification is obtained or the state waives its
authority." Denial of water quality certification when exercised by the states
can prevent federal actions that are not in compliance with § 404(b)(1)
Guidelines.

Until the late 1960s, the Corps’ selection of disposal methods was driven
by economic considerations.” As a result, most dredged material was dis-
charged into open water as this was the cheapest disposal method.” Because
much of the sediment in the Great Lakes was contaminated from years of
industrial activities, open water disposal was not always an option. The
Corps constructed CDFs in the Great Lakes solely to provide long-term stor-
age for dredged material that was unsuitable for open water disposal or ben-
eficial use because of contamination.”

Under federal law, each CDF must have a local sponsor, typically a city,
county, or state government agency. The local sponsor must provide all
lands, easements, and rights of way to the Corps for the site and contribute
twenty-five percent of the construction funds.” The Port Authority of Duluth
is the local sponsor of the Erie Pier CDF,

UId. § 1344(c).

"33 CFR, § 336.1(a).

"33US.CO§ 13401 D).

"33 CER, § 336.0(a)(1),

TAIUSCO§ 1341@)()).

YIAN A, MiLLER, GREAT LAKES & OHI0 River Division, U.S. Army Cores OF ENGINEERS, CONFINED
Disposal. Faciomies ox e Grear Lakes 1 (1998), available at http://el erde usace.army mil/dots/
budm/pdf/GreatLakesCDFs pdf .

“Id.

“Id. at 8. Section 123 of the Rivers and Harbors Act authorizes the Secretary of the Army, acting
through the Chief of Engineers, to construct, operate, and maintain contained spoil disposal facilities, 33
US.C. § 1293a(a).

“Id. § 1293a(c).
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Today, the Corps’ regulations direct district engineers to consider “all
practicable alternatives” for dredged material disposal including upland
placement, beach nourishment, confined disposal, open water disposal, and
beneficial vuse.” Economic factors are still given great weight. “It is the
Corps’ policy to regulate the discharge of dredged material from its projects
to assure that dredged material disposal occurs in the least costly, environ-
mentally acceptable manner, consistent with engineering requirements
established for the project.”** This least costly alternative is known as the
Federal Standard, which states:

the dredged material disposal alternative or alternatives identified by the
Corps which represent the least costly alternatives consistent with sound engi-
neering practices and meeting the environmental standards established by the
404(b)(1) evaluation process or ocean dumping criteria.™

The Corps is not required to limit the selected disposal alternative to the
Federal Standard. In 1996, Congress amended the Water Resources
Development Act to authorize the Secretary of the Army, with the consent
of the non-federal interests, to choose a disposal option that is more expen-
sive than the Federal Standard “if he determines that the additional costs of
such disposal are reasonable relative to the environmental benefits, includ-
ing benefits derived from the creation of wetlands or from efforts to control
shoreline erosion.”””” The consent of the non-federal interests is required
because deviation from the Federal Standard alters the cost-share require-
ments of the project’s non-federal partners.™

I
INTERSTATE MOVEMENT OF DREDGED MATERIAL

In addition to facilitating the beneficial use of dredged materials, the con-
version of Erie Pier CDF to a processing-reuse facility will extend the use-
ful life of the CDF and postpone or eliminate the permitting, siting, and con-
struction of a new CDF. The process of selecting a site and constructing a
new CDF is quite expensive, time consuming, and often controversial.
Therefore, extending the life of an existing CDF provides a significant eco-

"33 C.FR. § 337 9(n).

Id. § 336.1(c)(1).

“1d. § 3357

“Judn & Burrough, supra note 13, at 201,

“EPA anp Corps, ThE RoOLE OF THE FEDERAL STANDARD IN THE BENEFCIAL Use or DREDGED

MaTERIAL FROM U.S. Army Cokrprs oF ENGINEERS NEW AND MAINTENANCE NAVIGATION PROJECTS:
Benericiat Uses of DreoGen MATERiaLs, 3 (2007).
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nomic benefit. Since the material currently in Erie Pier is not heavily con-
taminated, the hope is that all of the material will be destined for beneficial
use.

Although the Erie Pier CDF is located in Minnesota, more than half the
dredging occurs in Wisconsin and dredged materials from Wisconsin have
often been placed in the facility. This raises some challenging questions
regarding equity between the states. Although both states are receiving ben-
efits from the CDF, the costs are not shared equally. First, it is in
Minnesota’s best interest to keep the Erie Pier CDF operating for as long as
possible. Until it is filled, the facility is maintained and operated by the
Corps. Upon closure, responsibility shifts to the local sponsor, the Duluth
Seaway Port Authority. In addition to losing the revenue generated by the
processing-reuse facility, Minnesota must accept responsibility for long-
term maintenance of waste generated in Wisconsin. If, in the future, only
Wisconsin dredged materials are placed in the Erie Pier CDF, Wisconsin
would receive all the benefit while Minnesota bears the entire burden. If
dredged materials from both states are placed in the Erie Pier CDF, but more
materials come from Wisconsin, the CDF will fill up faster than if materials
were only coming from Minnesota.

To protect its interest in the Erie Pier CDF, Minnesota could refuse to
accept dredged materials from Wisconsin or place other restrictions on the
placement of out-of-state dredged materials. Whether Minnesota can refuse
solid waste from Wisconsin or any other state would depend on whether
such a ban would violate the Commerce Clause of the U.S. Constitution.

The Commerce Clause grants broad powers to Congress to “regulate
Commerce with foreign Nations, and among the several States, and with the
Indian Tribes.”* The Supreme Court has affirmed Congress” authority not
only to directly regulate interstate commerce, but to also regulate activities
that have a substantial effect on interstate commerce.” Congress may dele-
gate its Commerce Clause powers to federal agencies that are better suited
to making highly technical or specialized decisions."” As mentioned above,
with respect to CDFs, Congress has delegated substantial authority to the
Corps to regulate commerce by granting it power to construct, operate, and
maintain CDFs to deal with the storage of dredged materials.

If, for instance, the Corps decided to restrict the flow of dredged materi-
als from Wisconsin into the Erie Pier CDF, the federal government would be
directly regulating interstate commerce —the sale and disposal of dredged

.S, Const,art, 1, §.8,¢l.3

“See Wickard v, Filbum, 317 US. 111, 125 (1942) (granting Congress power to regulate activity that
substantially affects interstate commerce),

"See generally Evan J. Criddle, Chevron's Consensus, 88 Burr, Univ. L. Rev. 1271 (2008).
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materials, Dredged material is classified as “solid waste” in Wisconsin® and
“other wastes” in Minnesota." Disposal of waste, which includes processing
and recycling, is an activity the Supreme Court has long recognized as “well
within Congress’ authority under the Commerce Clause.”"

The Commerce Clause is both an affirmative grant of authority to
Congress and a limitation on the power of the states. This clause expressly
limits the powers of the states to regulate commerce when Congress has
passed federal laws and also implies limitations on the states. Courts often
invalidate state laws that burden interstate commerce, even in the absence of
federal regulation.” This limitation is known as the “dormant commerce
clause,” a common law, or judge-made, doctrine that prohibits states from
passing laws and regulations that place an undue burden on interstate com-
merce.,

While Congress’ Commerce Clause powers are quite broad, they are not
without limits. In the 1990s, the Supreme Court began to limit Congress’
authority by holding that Congress may only regulate channels of com-
merce, travel, and activities that have a substantial relationship to interstate
commerce.” More recently, however, the Supreme Court appears inclined to
allow an expansion of Congress’ authority under the Commerce Clause by
allowing Congress to regulate activity that is economically motivated."”
These decisions have had little effect on Congress’ ability to regulate waste,
however, which has long been considered an article of commerce.,

With respect to Erie Pier, Minnesota may wish to restrict the placement of
dredge materials from Wisconsin into the Erie Pier CDF, There are two pos-
sible means for doing so. First, it could pass a state law that banned or

“1d.

"MINN. STAT, ANN, §115.01 (2008), The definition of “other wastes™ includes “solid waste.”

“New York v. U.S., 505 U.S. 144, 160 (1992).

"See generally David S, Day, The “"Mature” Rehnquist Court and the Dormant Commerce Clause
Docrrine: The Expanded Discrimination Tier, 52 S.D. L. Rev. 1 (2007). It is also important to note that
Congress has attempted to pass comprehensive legislation that would regulate the interstate movement
of solid waste. The Solid Waste Interstate Transportation Act of 2009 was last referred to the House
Committee on Energy and Commerce, HR. 274, 111th Cong. (2009), GOVIRACK.US, http://www.gov-
track us/congress/bill xpdbill=h111-274 (last visited June 22, 2009). This bill would authorize states to
establish limits on the amount of out-of-state municipal solid waste (MSW) received, H.R, 274, 11th
Cong. § 4011(0) (2009). It would also require that all new or expanded facilities include an annual limi-
tation of not less than twenty percent of the total quantity of out-of-state MSW, Id. at § 401 1(g)(2). If this
bill were to become law, Minnesota would have to comply with this and the dormant commerce clause
would no longer apply.

“See United States v, Lopez, 514 U.S. 549, 558-59 (1995) (limiting Congress' power to regulate gun-
carrying activity because it was not an economic activity nor did it substantially affect commerce in the
aggregate).

"See generally Gonzalez v. Raich, 545 U.S. 1 (2005) (holding that growing marijuana for personal
medicinal use was economically motivited and therefore could be regulated by Congress).
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restricted the transport of out-of-state dredged materials into Minnesota,
Second, because the federal government is operating the facility via the
Corps, Minnesota could seek to influence the agency's operational policies.

A. State Ban or Restriction

The U.S. Supreme Court has developed a two-step approach to its dor-
mant commerce clause analysis. First, a reviewing court looks to whether
the state law is per se invalid, e.g. motivated by simple economic protec-
tionism. If the state law does not discriminate against out-of-state interests
on its face and there are legitimate legislative objectives, courts use a bal-
ancing test delineated by the Supreme Court in Pike v. Bruce Church, Inc."
In Pike, the Court held, “[w]here the statute regulates even-handedly . . . and
its effects on interstate commerce are only incidental, it will be upheld
unless the burden imposed on such commerce is clearly excessive in relation
to the putative local benefits.”"” While no court has directly addressed the
interstate transport of dredged materials, the dormant commerce clause
cases with respect to the transport of solid waste are instructive as most
Great Lakes states classify dredged materials as solid waste.

The Supreme Court first addressed the issue of solid waste management
in Philadelphia v. New Jersey. New Jersey had prohibited the importation
of most “solid or liquid waste which originated or was collected outside the
territorial limits of the State.”' The law was passed to preserve New
Jersey’s limited landfill space. Operators of private landfills in New Jersey
and several cities in surrounding states challenged New Jersey's waste
import ban claiming it discriminated against interstate commerce.” Out-of-
state generators of waste were no longer able to ship their waste to New
Jersey landfills, but in-state generators could continue to do so.” This law
imposed a burden on out-of-state generators, who now had to find other and
potentially more expensive landfills to deliver to, and New Jersey landfill
operators, who were presumably receiving less waste and losing income.

After concluding that solid waste or garbage is “an article of commerce,"”
the Court began its inquiry by asking whether the New Jersey waste import
ban was basically a protectionist measure, and therefore per se invalid, or a
law directed towards legitimate local concerns, The Court held that the New

“397 U.S. 137 (1970),
“Id. at 142,

Y437 US. 617 (1978).
"Id, a1 618-19,

“1d.

Y1d.
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Jersey regulation was per se invalid because the law “discriminated on its
face’ against out-of-state waste.” The Court held that New Jersey may not
accomplish its goal of saving landfill space “by discriminating against arti-
cles of commerce coming from outside the State unless there is some rea-
son, apart from their origin, to treat them differently,”*

The Court noted, however, that “New Jersey may pursue those ends by
slowing the flow of all waste into the State’s remaining landfills.”* The
Court appears to suggest that a ban on all waste to preserve landfill space
would have passed the Pike test. The Court also suggested that if New Jersey
had a legitimate reason for discriminating against out-of-state waste, the reg-
ulation might have been upheld.”

Michigan experienced similar difficulties with respect to its Solid Waste
Management Act (SWMA). In Fort Gratiot Sanitary Landfill v. Michigan
Department of Natural Resources, the Supreme Court struck down the
SWMA, which included provisions that prevented landfills and other waste
disposal operators from accepting solid waste that was not generated in the
county in which the disposal area was located, unless explicitly authorized
in that county’s approved solid waste management plan.” Although the
statute treated waste from different counties in Michigan the same as it treat-
ed out-of-state waste, the court held that a state could not curtail the move-
ment of articles of commerce, here solid waste, into the state.” Because the
Court found that the restriction facially discriminated against commerce,
Michigan bore the burden of proving that the regulation furthered health and
safety concerns that could not be adequately served by other nondiscrimina-
tory alternatives.” Michigan, however, failed to meet that burden.”

What do these rulings mean for Minnesota? They obviously limit
Minnesota’s options. Minnesota, for instance, could not ban the importation
of dredged materials from Wisconsin to preserve space in the Erie Pier CDF,
because, as seen in Philadelphia, that would facially discriminate against
interstate commerce and be struck down as a protectionist measure. Nor
could Minnesota prohibit the disposal of dredged materials generated out-
side of both Minnesota and within Minnesota, but outside of Duluth,

“Id, ot 622-23, 628,

“Id. at 663.

“Id. (Emphasis in original),

“1d.

“S504 U.S. 353, 357 (1992).

“d. at 361.

“Id. at 366.

"1d. The Court held that although the state passed this restriction to ensure adequate and safe disposal
of future solid waste, it could have done so by limiting the amount of waste landfill operators may accept
cach year, instead of limiting the amount of out-of-state waste. Id. at 366-67.
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because while evenhanded, a similar law was invalidated in Fort Gratiot.
These principles apply equally to the movement of dredged materials with-
in, out of, and into Wisconsin. As the success of Erie Pier depends on the
unrestricted movement of materials across state lines, the Commerce Clause
plays a facilitative role by preventing one state from blocking a regional
project.

1. “Legitimate State Purpose”

Courts have left open the possibility that state laws that discriminate
against interstate commerce may be valid if the disparate treatment is not
based on the origin of the waste.” Under the U.S. Supreme Court’s dormant
commerce clause decisions, a state statute that facially discriminates against
interstate commerce is unconstitutional unless the state is able to show that
two conditions are met: (1) the statute serves a legitimate state purpose, and
(2) the purpose is one that cannot be served as well by available nondis-
criminatory means."

In Maine v. Taylor, the Court applied this rule and upheld a Maine statute
that completely banned the importation of live baitfish into the state.” The
legitimate purpose served by the ban was protection against two ecological
threats:

[flirst, Maine's population of wild fish . . . would be placed at risk by three
types of parasites prevalent in out-of-state baitfish, but not common to wild
fish in Maine. Second, nonnative species inadvertently included in shipments
of live baitfish could disturb Maine's aquatic ecology to an unpredictable
extent by competing with native fish for food or habitat, by preying on native
species, or by disrupting the environment in more subtle ways,”

Maine was able to satisfy the second necessary condition by showing at
trial that there was no scientifically accepted method of inspecting ship-
ments of live baitfish for parasites or co-mingled species. An outright ban
on imported baitfish was the only means available of serving the legitimate
state purpose, so the Maine statute was constitutional. At one point in its
opinion, the U.S. Supreme Court suggested that it would only invalidate a
state regulation if the challenger could establish there was no reasonable
purpose for the regulation other than economic protectionism.” After its rul-

“Philadelphia, 437 U.S. at 663.

“"Muaine v. Taylor, 477 US. 131, 140 (1986).

YSee generally id.

“Id. at 141 (internal citations and footnotes omitted).
“Id, at 141-42,

“Id, ar 149,
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ing in Maine, it seemed that “a state need only assert interests that are plau-
sible and unrelated to economic protectionism . . ." to succeed on a dormant
commerce clause challenge.”™ That, however, is easier said than done.

For example, in Chemical Waste Management, Inc. v. Hunt, despite
Alabama’s claims that it was advancing a legitimate state interest, the
Supreme Court struck down a state law that imposed a fee on out-of-state
generators of hazardous waste.” Alabama argued that the additional fee
served a legitimate local purpose relating to the health and safety of its citi-
zens.” Alabama contended that the following interests were served: (1) pro-
tection of the health and safety of Alabama citizens from toxic substances;
(2) conservation of the environment; (3) compensation for costs and burdens
out-of-state generators impose by dumping waste in Alabama; and (4)
reduction of waste flow on highways." The Court accepted that these may
be legitimate state interests, but stated that there was no evidence that the
waste generated outside Alabama was more dangerous than hazardous waste
generated in Alabama.” Finally, the Court reasoned that there were other
non-discriminatory means available to accomplish these interests; for exam-
ple, imposing a general per-ton fee on all hazardous waste or a per-mile tax
on all vehicles transporting waste in Alabama.”

The Court in Hunt refused to apply the flexible scrutiny test established
in Pike because the additional fee imposed on out-of-state hazardous waste
discriminated on its face and in practice.” The Court applied the Pike test in
Maine v. Taylor, but in that case legitimate legislative objectives were
advanced and there was no “patent discrimination.” Furthermore, the fee's
effects were more than incidental because the fee targeted only out-of-state
hazardous waste.”

The Supreme Court applied similar reasoning when it invalidated an
Oregon surcharge on out-of-state waste.”” Oregon asserted that the surcharge
was merely a compensatory tax imposed to make out-of-state generators pay

“See James Hinshaw, Student Note, The Dormant Commerce Clause After Garein: An Application to
the Interstate Commerce of Sanitary Landfill Space, 67 Inn. LJ, 511, 546 (1992).

“See generally, Chem. Waste Mngmt. v. Hunt, 504 U.S, 334 (1992),

“Id. at 343.

"Id.

“Id. at 344. When o regulation or law facially discriminates against interstate commerce, then the
state bears the burden of establishing that the discrimination is justified and unrelated 10 economic pro-
tectionism. Id.

“Id. at 345,

“Chem, Waste Mngmi., 504 US. ar 342,

“1d. at 343.

“Id.

“Oregon Waste Systems, Inc. v. Depl. of Environmental Quality of State of Oregon, 511 U.S. 93,93
(1994).
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their fair share of disposal costs. The Court held that the surcharge was
facially invalid under the dormant commerce clause because it patently dis-
criminated against out-of-state waste and the state was unable to prove that
it advanced a legitimate state purpose that could not be met by other nondis-
criminatory means.” Oregon therefore had the burden of showing there was
a legitimate state interest. The Court did not accept Oregon’s argument that
it was protecting a natural resource—landfill space.” The Court reasoned
that even if landfill space was considered a natural resource, a state may not
attempt to isolate itself from a problem that is common to many states by
passing regulations that hamper interstate commerce.”

In Sporhase v. Nebraska, the Supreme Court upheld state restrictions on
the interstate transport of water.” To preserve its precious groundwater and
protect the health and welfare of its residents, Nebraska passed a law that
required states wishing to transfer water from Nebraska obtain a permit from
Nebraska. Nebraska would only grant the permit if four conditions were
met: (1) withdrawal of groundwater requested was reasonable; (2) the with-
drawal was not contrary to the conservation and use of groundwater; (3) the
withdrawal was not otherwise detrimental to the public welfare; and (4) the
requesting state granted reciprocal rights to Nebraska so that it may with-
draw groundwater from their state.” The Court upheld the first three condi-
tions of the Nebraska statute, but struck down the reciprocity requirement as
violating the Commerce Clause.”

The Court held that a state may impose severe restrictions on the
intrastate transfer and use of water to prevent uncontrolled transfer of water
outside the state.” In addition, the Court said that it was reluctant to deem as
unreasonable measures taken by a state to conserve a natural resource for its
citizens in times of severe shortage.” The Court based its conclusion on
three realities: the fact that states have historically been permitted to regu-
late water in times of shortage, the legal expectation that under certain cir-
cumstances a state may restrict waters within its borders, and the under-
standing that a state may favor its own citizens in times of shortage.”

“Id. w102,
“1d. w100,

“Id, wt 107,

"Id, (quoting Chemical Waste, 504 US, at 339-40).

‘See generally Sporhase v, Nebraska, 458 US, 941 (1982).
"id.

‘Id. ut 957-58.

Id. at 955.

*Id. at 956,

"Id, at 956-57.
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It is important to note that the Court refused to recognize water as a nat-
ural resource that was exempt from Commerce Clause scrutiny, The Court
classified water as an article of commerce so as not to exempt Nebraska
groundwater regulation from Commerce Clause scrutiny or prevent
Congress from passing comprehensive groundwater legislation. The Court
considered the following when it determined that Nebraska was in a period
of groundwater shortage: the land in question was designated by the
Director of the Nebraska Department of Water Resources as an area with
inadequate groundwater supply to meet current and future uses; special rules
and regulations governing water use had already been promulgated; defined
townships located within the area in question were defined as “critical”
because of the decline of water; and the rules and regulations required instal-
lation of flow meters and strictly limited transfers of water.”

The Court, however, struck down the reciprocity requirement because in
practice it would serve as a complete ban on interstate transportation of
water.” Furthermore, Nebraska failed to show any evidence that the reci-
procity requirement was “narrowly tailored” to effectuate its purpose and
that it could not be accomplished by other non-discriminatory means."

In Great Atlantic & Pacific Tea Co., Inc. v. Cottrell " the Supreme Court
again struck down a reciprocity agreement, this time imposed by the state of
Mississippi. Mississippi had passed a regulation providing “that milk and
milk products from another State may be sold in Mississippi only if the other
State accepts milk or milk products produced and processed in Mississippi
on a reciprocal basis.”™ Mississippi argued that the reciprocity agreement
served its vital interests in maintaining its health standards."” The Court held
that it did not, because if another state entered into a reciprocity agreement
with Mississippi, that state’s milk would be admitted into Mississippi even
if that state's milk standards were lower.” The Court, therefore, found that
the burden on interstate commerce clearly outweighed the local putative
benefits."” Mississippi had also argued that this sort of reciprocity agreement
was essentially a fair-trade agreement that helped eliminate different inspec-
tion standards in different states thereby promoting interstate commerce."
While the court agreed that these sort of agreements are not a per se viola-

“Id. at 955.

"Id. at 957-58,

"Id.

Y424 US. 366 (1976).
“Id. at 366,

“Id. mt 375.

“Id.

“Id. at 367,

“Id. at 378,
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tion of the Commerce Clause, Mississippi was not allowed to force its own
judgments as to the adequate level of milk sanitation on neighboring states
and effectively ban the interstate flow of commerce in milk.”

With respect to the Erie Pier processing-reuse facility, the applicability of
Sporhase is questionable. First, it involved groundwater, not solid waste.
More importantly, it was aimed at preventing the out-of-state transfer of
waler during time of severe shortage. Second, Minnesota would be seeking
to control the importation of solid waste into Minnesota—not the transfer of
dredged materials to another state. Minnesota, however, could assert that the
restriction was passed to conserve a valuable resource, the CDF, in a time of
severe shortage. The regulatory context of Erie Pier, however, is much dif-
ferent. First, there is no history of allowing states to regulate landfill sites in
times of shortage. Second, history has not dictated a legal expectation that a
state may restrict landfill sites under certain circumstances; in fact, the
Supreme Court has set the opposite expectation.” Third, although states may
favor its own citizens in times of shortage, precedent indicates that even dur-
ing those times prohibitions on out-of-state waste violate the Commerce
Clause.

For Minnesota to take advantage of the Maine exception, the dredged
materials from Wisconsin would have to be different from those in
Minnesota and pose a threat to the health, safety, or both of Minnesota’s cit-
izens. Suppose, for the sake of argument, that dredged materials from
Wisconsin are contaminated by purple loosestrife, an invasive species™ (dis-
cussed in greater detail in § IV(B)), but dredged materials from Minnesota
are not, The Wisconsin materials, therefore, pose a threat to Minnesota's
environment. A ban on the importation of Wisconsin materials would serve
the legitimate purpose of protecting Minnesota from a non-native plant inva-
sion. If this purpose cannot be served by a non-discriminatory means, such
a ban might be upheld. Unfortunately for Minnesota, in this hypothetical
there are probably non-discriminatory means available to accomplish the
legitimate purpose. Dredged materials could be treated to eliminate the pres-
ence of the weed or shipments could be inspected and rejected only if con-
taminated.

The availability of other non-discriminatory means of accomplishing a
legitimate state interest is probably the largest hurdle Minnesota would have

“Id, at 380,

“See generally Philadelphia v. New Jersey, 437 ULS. 617 (1978); Fort Gratiot Sanitary Landfill v,
Mich. Dept. of Natural Res., 504 U.S. 353 (1992).

“An invasive species is “a species that is (1) non-native (or alien) to the ecosystem under considera-
tion and (2) whose introduction causes or is likely to cause economic or environmental harm or harm to
human health.” Executive Order 13112, 64 Fed. Reg. 6183 (Feb, 8, 1999),
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to overcome if it wanted to pass a law restricting the placement of Wisconsin
dredged materials in Erie Pier. In Chemical Waste Management, despite the
existence of legitimate state interests and the fact that the chosen regulation
furthered that interest, the regulation was struck down because it could be
accomplished by other non-discriminatory means. This line of reasoning
also prevented Indiana from placing restrictions on out-of-state wastes
arguably to protect the health and safety of its citizens.” Under both
Chemical Waste Management and Government Suppliers Consolidated
Services, other non-discriminatory means included applying the existing
regulation evenhandedly by imposing it on both in-state and out-of-state
waste generators and haulers, If Minnesota could establish that restricting
Wisconsin dredged materials served the legitimate state interest of protect-
ing the health and safety of its citizens or conserving the environment and
natural resources, a regulation that slowed the flow of all dredged materials
coming from both Minnesota and Wisconsin, not just Wisconsin, would
probably have the most chance of success.”

Furthermore, any sort of reciprocity requirement would likely violate the
Commerce Clause. For instance, Minnesota could not pass a statute that
allowed Wisconsin to dispose of dredged materials, only if they grant recip-
rocal rights to Minnesota to deposit a certain amount of dredged materials in
Wisconsin. Minnesota might be able to give Wisconsin the opportunity to
enter into a reciprocity agreement, but it may not pass any sort of law or reg-
ulation that would require Wisconsin to do so. According to Cotrell, these
types of agreements are not per se invalid, but they may in practice serve as
a complete ban on the interstate flow of commerce.” Therefore, Minnesota
could not require that Wisconsin enter into a reciprocity agreement in order

“In Government Suppliers Consolidating Services, Ine, v. Bayh, the District Court for the Southern
District of Indiana struck down a state regulation that restricted the amount of out-of-state waste that
could be disposed of at in-state landfill sites. 753 F. Supp. 739 (S.D. Ind. 1990). The court applied a mod-
ified Maine test and held that an increased tipping fee protected the health and welfare by establishing a
hazardous substance response fund; however, because out-of-state waste haulers could no longer afford
to dump waste in Indiana, no money would be flowing into this fund. Id, at 769-70. The court also held
that a flat fee could be charged 1o slow all waste disposal or the state could pay the increased disposal
costs, but not the haulers, Id. The court found that the health officer certification protected the health and
safety of Indiana citizens, but concluded that Indiana could have instead required all waster haulers to
provide the certificate. Id, at 773-74. Finally since the hauler certification was applied evenhandedly to
in-state and out-of-state haulers the Court applied the Pike test, and determined that although the pro-
tecting the health and safety was a legitimate state interest, the regulation furthered that interest only to
a small degree. Id. at 779.

“Alternatively, Minnesota might chose o impose a “compensatory tax" like Oregon attempted in
Oregon Waste Systems, Inc. However, such a tax would have to be similar to any tax that is imposed on
Minnesota residents, otherwise the court is likely to find that it is not & compensatory tax, and instead is
an impermissible burden on interstate commerce. See generally Oregon Waste Systems Ine., 511 U.S. 93,

“Great Atlantic & Pacific Tea Co. v. Cottrell, 424 U S. 366, 378 (1976).
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to deposit dredged materials into the Erie Pier CDF, and if it did not agree
to enter into the agreement, prohibit Wisconsin from depositing materials, as
this would be a ban on the flow of commerce.

2. Market Participant Exception

In limited circumstances, a state may escape Commerce Clause scrutiny
if it is acting as a market participant and not a market regulator. This is
known as the “market participant” exception. This exception allows states to
pass discriminatory legislation so long as the state is participating in the
market.” Because the Corps, and not the state of Minnesota, is the operator
of the facility, this exception is probably not applicable. However, a brief
overview is included as background.

In Reeves, Inc. v. Stake, the Supreme Court held that South Dakota, as a
seller of cement, was a market participant.” South Dakota built a cement
plant and began producing cement. Although demand for cement rose, the
state’s production slowed and the state started favoring in-state buyers over
out-of-state buyers.” While the Court refrained from deciding how such
state action was to be analyzed under the Commerce Clause,” it did recog-
nize that South Dakota was entitled to favor its own citizens and provide
them with benefits paid for by their tax dollars.”

The Supreme Court has not set out specific criteria to determine when a
state is acting as a market participant in the context of solid waste regula-
tion. A few lower federal courts and state courts have attempted to provide
some guidance, however, In Lefrancois v. Rhode Island, the Rhode Island
District Court upheld a state regulation that prohibited disposal of out-of-
state waste at a state-subsidized landfill.” The court reasoned that Rhode
Island entered the market for landfill services, not landfill sites (which it
considered a natural resource), and that the state was providing a service to
those who wish to dispose of waste.” Therefore, the state has no duty to deal
with out-of-state customers." Unlike the statute in question in Philadelphia,
Rhode Island was not preventing others from purchasing landfill sites and

“Treg A. Julander, State Resident Preference Statutes and the Market Participant Exception to the
Dormant Commerce Clause, 24 Wurrmer L, REv. 541, 544 (2002). The “market participant exception”
allows the state to favor its own citizens in absence of Congressional action, Id. at 544-45,

“Reeves, Inc. v. Stake, 447 U S, 429, 440 (1980).

“Id, at 43133,

“1d. at 438, The Court said that inquiry was better left up to Congress. Id.

“Id. at 436, The Court also reasoned that it did not matter that in the beginning out-of-state buyers
benefited from state dollars, and now they did not, Id.

“Lefrancois v. Rhode Island, 669 F. Supp. 1204, 1205 (D.R.1, 1987).

“Id. at 1211.

“Id.
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operating additional landfills; it was merely operating its own facility in the
open marketplace.""

In County Commissioners of Charles County v. Stevens, the Maryland
Court of Appeals held that a regulation that prohibited the disposal of solid
waste originating outside of the county at a county-operated landfill facility
did not violate the Commerce Clause because the county was operating as a
market participant,"” The court reasoned that the statute did nothing more
than limit the benefits of this service to the county taxpayers who paid for it,
and it applied to only one participant in the market."" It did not restrict the
disposal of waste collected outside of the county in any other landfill with-
in the county."™

B. Options Available to the States

As a federal agency operating under federal statutes, the Corps of
Engineers is not restricted in its actions by the dormant commerce clause.
As a result, placement equity could be dealt with by the Corps through its
policies, guidelines, and management and operational plans. For instance,
the Corps could determine, based on anticipated dredging needs, an appro-
priate ratio to guide the acceptance of materials. If Wisconsin or Minnesota
reached its [imit, the dredged materials would have to be sent somewhere
else to preserve space for the other state. Alternatively, the Corps could
establish such policies by entering into a Memorandum of Agreement
(MOA) with the states. Because Congress only requires the Corps to update
CDF management plans every five years,"™ the parties might be able to act
more quickly through a MOA.

While Minnesota may not act unilaterally in a manner that substantially
affects interstate commerce, it is free to enter into agreements with other
states to achieve similar goals. As discussed in more detail below in Section
VI, interstate compacts provide states with the authority to impose a burden
on interstate commerce, which would otherwise be impermissible under the
Commerce Clause if the state were acting on its own, To do so, however, the
compact must expressly state how state action will burden commerce so that
Congress can adequately contemplate the burden and explicitly approve it,"

“ld. at 1212,

“County Comm'rs of Charles County v. Stevens, 473 A.2d 12, 19 (Ct, App. Md. 1984).

-|nld‘

“d. at 20,

“33US.CL8 12681 )NC).

"Olen Paul Matthews & Michael Pease, The Commerce Clause, Interstate Compacts and Marketing
Water Across State Boundaries, 46 NAT. REsources J. 601, 627 (2006),
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If Minnesota and Wisconsin were to enter into a compact that set specific
prohibitions on the amount of dredged materials that can be stored at the
Erie Pier CDF, those restrictions would be exempt from Commerce Clause
scrutiny upon Congressional approval.

v
DREDGED MATERIAL MANAGEMENT AT THE NEW ERIE
PIER PROCESSING-REUSE FACILITY

The Erie Pier CDF will operate differently than a traditional CDF, Instead
of dredged materials being placed permanently in the CDF for disposal,
materials will be processed at Erie Pier and subsequently removed for use in
projects such as beach renourishment, residential and commercial develop-
ment, and various environmental restoration projects. In the best-case sce-
nario, the facility would never reach full storage capacity. Achievement of
this goal, however, depends on the suitability of the dredged materials
placed at Erie Pier for beneficial use directly or after processing and the
demand for such materials. Dredged material management at Erie Pier is
complicated because Minnesota and Wisconsin have different standards for
the beneficial use of dredged materials.

A. Minnesota’s Beneficial Use Standards

The Minnesota Pollution Control Agency (MPCA) regulates the manage-
ment and disposal of dredged material pursuant to authority granted by the
Minnesota Water Pollution Control Act."” Dredged materials are classified
as “waste” and “other waste material.”" In many cases, a National Pollution
Discharge Elimination System (NPDES) and/or State Disposal System
(SDS) permit is required to store, treat, dispose, or reuse dredged materials
on land."”

The MPCA characterizes dredged materials into three management levels
based on the type and level of pollutants in the materials in comparison to
establish Soil Reference Values (SRVs).!" Level 1 dredged materials are
suitable for use on residential and recreational properties.'"' Level 2 dredged

MINN, STaT, ANn. § 155.03, subd. 1(e).

SMINNESOTA PoLLumion CONTROL AGENCY, MANAGING DREDGED MATERIALS IN THE STATE OF
MinNESOTA 2 (June 2009), availuble at hup:/www,pea state mn us/publications/wq-gen2-01.pdf (last
visited Oct. 27, 2009): See also, MINN, STAT, ANN, § 11501

“Managing Dredged Materials, supra note 109, at 3,

1d. m 15,

“Id. at 25.
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materials are suitable for use on industrial properties."* Level 3 dredged
materials, due to the level of contamination, are not considered suitable for
reuse and must be disposed of at an appropriate solid waste facility."”

The SRVs are listed in table format in a guidance document published by
the MPCA in June 2009, entitled “Management of Dredged Materials in the
State of Minnesota.”™" Using copper as an example, albeit a simplistic one,
dredged materials containing less than 100 mg/kg of copper would be clas-
sified as Level 1. If the material had more than 100 mg/kg of copper, but less
than 9,000 mg/kg, it would be classified as Level 2. If the copper concen-
tration exceeded 9,000 mg/kg it would be classified as Level 3 and rendered
unsuitable for beneficial reuse without processing to reduce the copper con-
centration.

B. Wisconsin's Beneficial Use Standards

Dredged materials are classified as “solid waste” in Wisconsin."* The
Wisconsin Department of Natural Resources (WDNR) encourages reuse of
dredged material to “minimize environmental harm resulting from a dredg-
ing project™""" and therefore the disposal of most dredged material is exempt-
ed from normal solid waste regulation.'"” The laws, regulations, and guid-
ance documents of the Wisconsin solid waste program provide WDNR
employees with significant discretion to determine when dredged materials
are suitable for reuse and where and how they may be used.

Applicants for dredging permits are required to collected and analyze data
on the project’s sediments in accordance with WDNR rules."" For dredging
projects where upland disposal is planned, the results of sediment sampling
are to be compared to the state’s solid waste disposal standards."” WDNR
also compares the sampling results with “consensus-based sediment quality
guidelines” to determine the sediment’s relative level of concern and
whether additional investigation of risk is warranted."

Hd,

d.

Y. at 17,

WISC, DEPARTMENT OF NATURAL RESOURCES, THE STATE OF WISCONSIN APPROVAL PROCESS FOR
DREDGING OF COMMERCIAL PORTS: GUIDANCE FOR APPLICANTS AND WDNR Stare 17 (Feb, 2004), avail-
able at htp://dnr.wi.gov/org/aw/wi/publications/solid/commercialdredge pdf (last visited Oct, 27,
2009); See also, Wisc. STaT. Ann, § 289.01(33).

""Wis, Copr, ANn, NR § 34701,

See, Wis, STaT. ANN. § 289.43(8); Wis. Aomin. Cope NR § 500.08(3).

1d. § 347.06(1).

"Wis. Apmin, Cooe NR § 347.07(5).

WIS, DEPARTMENT OF NATURAL RESOURCES, GUIDANCE FOR APPLYING THE SEDIMENT SAMPLING AND
ANALYSIS REQUIREMENTS OF CHarTer NR 347, Wisconsin ApMisistranve Cope 20 (Dec. 2003), avail-
able at hitp:/dnr.wi.goviorg/water/wnv/sms/NR347_Guidance_Final pdf (last visited Oct. 27, 2009).
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The WDNR's Contaminated Sediment Standing Team issued its recom-
mended “Consensus-based Sediment Quality Guidelines” (CBSQG) in 2003
“to serve as benchmark values for making comparisons to the concentrations
of contaminant levels in sediments at sites under evaluation for various rea-
sons,” including dredging projects.”' The CBSQG is a classification scheme
with four “Levels of Concern™ utilizing consensus-based “threshold effect
concentration” (TEC) and “probable effect concentration™ (PEC) as a pre-
dictive measure of the absence or presence, respectively, of sediment toxic-
ity."” These guidelines reflect a much lower level of acceptable risk than
Minnesota’s SRVs. For example, the CBSQG TEC for copper is 32 mg/kg
and the PEC is 150 mg/kg."" The WDNR recommends classifying sediments
with copper concentrations below the TEC as “Level 1 Concern.” Those
sediments with copper concentrations above the PEC would be classified as
“Level 4 Concern.”

It is unclear from the guidance documents what a “Level 4 Concern™ label
would actually mean for dredged materials destined for beneficial use in
Wisconsin. The sediment data are used primarily by DNR to determine the
extent of approvals required under state law, whether additional information
and sampling is necessary, and whether an environmental assessment or
environmental impact statement should be prepared.' The WDNR has not
developed a specific beneficial reuse code applicable to dredged materials.'™
As a result, there are no hard-and-fast rules identifying when a dredged
material becomes unsuitable for beneficial reuse.

This is especially true for dredging projects in some parts of Wisconsin
where background (naturally occurring) levels of arsenic, copper, lead, mer-
cury, and other heavy metals exceed the TEC. WDNR's Sediment Sampling
Guidance acknowledges this reality. When sediment is from areas with no
obvious point source or historic land use that would explain the elevated
heavy metal levels, the Guidance recommends that “the background or ubiq-
uitous concentration should override the CBSQG TEC value in assessing the
sediment quality.”" In other words, the background concentrations become
the basis for evaluating contamination, not the TEC.

In addition to the CBSQC, WDNR also evaluates the dredged materials
based on standards, referred to as “Table 1B" standards, developed for the

TIWISC, DEPARTMENT OF NATURAL RESOURCES, INTERIM GUIDANCE, CONSENSUS-BASED SEDIMENT
Quarity GUIDELINES: RECOMMENDATIONS FOR UsE & Appruication 1 (2003), available ot
hitp://dnr.wi.gov/org/aw/rr/technical/ebsqg_interim_final pdf (last visited Oct, 27, 2009).

I 7.

d. w17,

“State of Wisconsin Approval Process, supra note |16, at 8.

“d. ar 20,

#Sediment Sumpling Guidance, supra note 121, at 21,
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beneficial use of industrial byproducts.””” These standards are based on the
state's drinking water standards and primarily concerned with preventing
contamination of groundwater.” If contaminant levels in dredged materials
are below the Table 1B standards, WDNR considers it safe or non-haz-
ardous.'”

Beneficial use projects utilizing less than 3,000 cubic yards of nonhaz-
ardous dredged materials are exempt from Wisconsin solid waste regula-
tions provided the facility complies with specified performance standards.'”
The performance standards prohibit projects that will, among other things,
cause a significant adverse impact on wetlands or a detrimental effect on any
surface water or groundwater quality. Beneficial use projects utilizing
more than 3,000 cubic yards may be exempted by WDNR from solid waste
regulation on a case-by-case basis, pursuant to a low-hazard exemption.'”

C. Effect of Different State Standards

Despite the discretionary aspects of Wisconsin's program, the differences
between the state standards suggest that dredged materials with similar lev-
els of contaminants would be subject to much greater scrutiny in Wisconsin.
As mentioned above, dredged materials in Minnesota with levels of copper
around 150 mg/kg would be classified as Level 2 dredged materials and con-
sidered suitable for use on industrial properties. Those same dredged mate-
rials in Wisconsin, however, could be classified as the highest level of con-
cern. While each state’s standards will control for beneficial use projects
being carried out in that state, the bi-state nature of the Duluth-Superior
Harbor and associated dredging operations again raise questions of equity
with respect to how these standards will affect operations at Erie Pier.

Consider the following scenario. Dredged materials from Wisconsin are
placed in Erie Pier that are unsuitable for use in Wisconsin. Wisconsin, in
essence, would be using Erie Pier for disposal, not beneficial reuse. There
are, however, beneficial use projects planned for Wisconsin using materials
processed at Erie Pier. Let’s assume that only materials dredged from
Minnesota can meet Wisconsin’s standards. In such a situation, Minnesota
will have provided Wisconsin with both a disposal site and dredged materi-
als for beneficial use projects, while gaining little in return unless the

"“Erie Pier Management Plan, supra note 6, at 21, See also, Wisc. Abmin. Cope NR 538, App. |

“lnterview with James Ross, Waste Mgt. Specialist, Wisconsin Department of Natural Resources, in
Madison, Wisc, (Nov. 2, 2009),

ld.

Wise, Apmin. Coni NR § 500.08(3). The performance standards can be found in § 504.04(4),

Y. § S04.04(4).

UWISC, STAT, ANN. § 289 43(8),
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dredged materials from Wisconsin are suitable for use in Minnesota. If they
are not, the Wisconsin materials will remain in Erie Pier thereby reducing its
capacity.

For the Erie Pier processing-reuse facility to reach its full potential, the
state standards for beneficial use of dredged materials will likely have to be
aligned. In addition to improving the planning process, similar standards
would ensure that dredged materials processed in Erie Pier could be used for
beneficial use projects in both states. Without that assurance, questions of
fairness will inevitably arise.

Aligning the state standards would not be easy because the differences are
the result of each agency's acceptable level of risk.'" For example, WDNR's
Table 1B standards related to carcinogens are based on an excess lifetime
cancer risk not to exceed 1 in 1,000,000, whereas Minnesota’s standards are
based on an excess lifetime cancer risk not to exceed 1 in 100,000." Both
agencies, however, have sufficient permitting flexibility and authority to
develop policies to guide operational decisions at Erie Pier.

MPCA and WDNR should work with the Corps and other interested
agencies to develop a guidance document or joint policy to guide decision-
making with respect to beneficial use projects utilizing dredged material
processed at Erie Pier. The document or policy should address sampling
requirements, dredge material classifications based on testing results, and
the beneficial use options for each classification. By establishing standards
and a review process that is acceptable to both states, the agencies will
infuse the planning process with greater certainty and ensure that dredged
materials from Erie Pier can be used in either state.

A4
OPERATIONAL LIABILITY

Erie Pier was first constructed as a facility for the permanent disposal of
dredged material. Dredged material was not originally intended to leave Erie
Pier CDF. With its transition to a processing-reuse facility, material will now
be leaving Erie Pier on a routine basis. This operational change raises an
interesting question: are the operators of Erie Pier liable if contaminants are
not properly removed and the use of contaminated material in beneficial use
projects causes environmental damage?

"Erie Pier Management Plan, supra note 6, at 21,
.Il!d.
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A. Hazardous Waste

Duluth-Superior Harbor is located within the lower estuary of the St.
Louis River, one of 43 Great Lakes Areas of Concern (AOCs).'"
Contaminated sediment in the lower St. Louis River has degraded bottom-
feeding invertebrate communities, increased the incidence of fish tumors,
resulted in fish consumption advisories, and restrictions on dredging in
some areas.'" Contaminants of concern include mercury, polychlorinated
biphenyls (PCBs), polycyclic aromatic hydrocarbons (PAHs), and a variety
of metals."” If concentrations of these contaminants are high enough, the
dredged materials could be considered hazardous waste.

Although the transportation and disposal of hazardous waste is stringent-
ly regulated under federal law, it is unlikely that the dredged materials
processed at Erie Pier would be subject to the Resource Conservation and
Recovery Act (RCRA),™ the primary federal law governing hazardous
waste, Dredged material that is subject to a permit issued by the Corps under
§404 of the Clean Water Act is excluded from the definition of hazardous
waste."" Dredging permits usually cover both the dredging and the disposal
of the dredged materials.

A much larger concern for the operators of Erie Pier and the Port
Authority of Duluth, as the local sponsor, is the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA),
known as Superfund. The dredging and disposal of contaminated sediments
may result in strict liability for releases of hazardous substances under CER-
CLA." CERCLA is a remedial statute meant to facilitate cleanup of waste
disposal sites."' CERCLA is “designed to impose liability for past conduct
with present effects.”' The Environmental Protection Agency (EPA) iden-

An AOC is "a geographic area that fails to meet the [objectives of the Great Lakes Water Quality
Agreement of 1978] where such failure has caused or is likely to cause impairment of beneficial use or
of the area’s ability to support aquatic life.” Great Water Quality Agreement of 1978, Annex 2.
hitp://www.epa.gov/ginpo/glwgn/ 1978/annex htmI#ANNEX %202 |

““Minnesota Pollution Control Agency, Contaminated Sediment Studies: St. Louis River Area of
Concern, htp://www.pea state mn.us/water/sediments/studies-stlouis html (last visited Nov. 4, 2009),

TENVIRONMENTAL PROTECTION AGENCY, SURVEY OF SEDIMENT QUALITY IN THE DULUmi/SUrRIoR
Harpor: 1993 Sampre Resurrs, EPA-905-R97-005, 1 (1997), available at http://proteus.pea state.mn us/
water/sediments/93mud. pdf.

M2 USC. 88 6901, et 5eq.

40 CER. § 261.4(g).

"“Gregory A. Bibler, Contaminated Sediments: Are there Alternatives to Superfund?, 18 Nat. Res. &
Exv't 56, 56 (2003).

“Town of Oyster Bay v. Occidental Chemical Corp., 987 F. Supp. 182,196-97 (ED.N.Y. 1997).

Woun S, APPLEGATE AND JaN Gl Larmos, ENvIRONMENTAL Law: RCRA, CERCLA, AND THE
MANAGEMENT OF HAZARDOUS WASTE 129 (2006).
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tifies sites where hazardous waste poses a threat to human health or the envi-
ronment, pays for cleanup at those sites, identifies potentially responsible
parties (PRPs), and seeks recovery costs.'' Liability under CERCLA is
strict, joint and several, so a party that was responsible for only a portion of
a hazardous waste problem could end up paying for the entire cleanup.' In
addition to cleanup costs, PRPs may also be liable for “damages for injury
to, destruction of, or loss of natural resources , . """

To establish liability under CERCLA, the plaintiff, usually the EPA, must
prove four elements in court: (1) the site in question is a “facility;” (2) the
defendant is a responsible “person;” (3) a release or threatened release of a
“hazardous substance” has occurred; and (4) the release has caused the
plaintiff to “incur response costs.”"" *Hazardous substance™ is defined very
broadly and includes a wide range of pollutants, contaminants, and wastes
that are considered harmful to human health or the environment."” “Facility”
is also defined broadly and includes “any site or area where a hazardous sub-
stance has been deposited, stored, disposed of, or placed, or otherwise come
to be located.™'" If PCBs, heavy metals, or other contaminants were to leach
from Erie Pier, there will have been a release' of a hazardous substance
from a facility. If contaminated materials from Erie Pier are utilized in a ben-
eficial use project, that project site would also qualify as a “facility.”

If a release occurs and the EPA or other agency incurs response costs,
there are four categories of Potentially Responsible Parties (PRPs). Section
107 of CERCLA imposes liability on (1) the owners or operator of a facili-
ty: (2) “any person who at the time of disposal of any hazardous substance
owned or operated any facility at which such hazardous substances were dis-
posed of"; (3) “any person who by contract, agreement, or otherwise
arranged for disposal or treatment, or arranged with a transporter for trans-
port for disposal or treatment™ (arrangers); and (4) “any person who accepts
or accepted any hazardous substances for transport™ to facilities or sites for
disposal or treatment (transporters).'

There are three possible CERCLA liability scenarios with respect to Erie
Pier: (1) a release occurs while Erie Pier is operating as a processing-reuse

42 US.C. §§ 9601, et seq.

“See generally Lynda J. Oswald, New Directions in Joint and Several Liability Under CERCLA?, 28
U.C. Davis L. Rev, 299, 324-343 (1995).

A2 US.CL§ 9607 (a)(4)0).

“Applegate, supra note 143, a1 179,

"See 42 US.C. § 9601(14),

1d. § 9601(9).
“Release is defined as “any spilling, leaking, pumping. pouring. emitting, emptying, discharging,
injecting, escaping, leaching, dumping, or disposing into the environment . . " Id. § 9601(22),

M1d. § 9607(a)(4).
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facility; (2) a release occurs after Erie Pier has been closed; and (3) materi-
als from Erie Pier were used at a project site where a release occurs. In each
of these scenarios, a wide-range of entities could potentially find themselves
classified as a PRP. Because liability is strict and joint/several, this would be
a frightening prospect as any one of them could be held responsible for the
entire cost of cleanup.

1. Hazardous Release while Erie Pier is Operational

If hazardous materials were to leach from Erie Pier while it was operat-
ing as a processing/reuse facility, the first PRP identified would be the
Duluth Seaway Port Authority as the owner. “A current owner is liable under
§ 107(a)(1) so long as that owner holds title in fee simple absolute.”
Current landowners are liable for response costs, “regardless of their degree
of participation in the subsequent disposal of hazardous waste.""

Municipalities are not exempt from CERCLA liability, although amend-
ments in 2002 have helped to reduce municipal exposure to CERCLA lia-
bility."" There is a “secured creditor” exemption for situations where a city
has purchased land in order to stimulate economic activity, then retains the
title to secure its investment."™ In such a case, the municipality has the bur-
den of proof to show that they are only the titleholder, and not an
owner/operator of the site.'” Unfortunately for the Port Authority, this
exemption is not applicable to Erie Pier.

The Corps of Engineers would be a potential PRP as the operator of Erie
Pier. The Supreme Court has stated that “under CERCLA, an operator is
simply someone who directs the workings of, manages, or conducts the
affairs of a facility.”"* The Eighth Circuit has held that an entity “may not
be held liable as an “operator” under [§ 107(a)(2)] unless [it] (1) had author-
ity to determine whether hazardous wastes would be disposed of and to
determine the method of disposal and (2) actually exercised that authority,
either by personally performing the tasks necessary to dispose of the haz-
ardous wastes or by directing others to perform those tasks.”'" The Corps
has the authority to determine what dredged materials are processed at Erie

" Applegate, supra note 144, at 185,

"ULS. v. Monsanto Co., 858 F2d 160, 168 (4th Cir. 1988),

“Pub. L. 107118, 115 Stat. 2356 (2002).

42 US.C.§ 9601(20)(A) (2006).

“See In re Bergsoe Metal Corp. v. East Asiatic Co., 910 F2d 668, 670-72 (9th Cir, 1990) (port
authority not considered an “owner” under CERCLA as it did not run the recycling plant, but rather held
title to the land in order to protect its security interest).

“U.S. v, Bestfoods, 524 U.S, 51, 66 (1998).

YULS. v Gurley, 43 F.3d 1188, 1193 (8th Cir. 1994),
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Pier and the agency exercises that authority either by personally conducting
the dredging operations or permitting the dredging of others.

Federal agencies are normally protected from liability by the doctrine of
sovereign immunity, which provides that governments may not be sued
without their consent. Section 106(a)(1) states, however, that “[e]ach depart-
ment, agency, and instrumentality of the United States (including the execu-
tive, legislative, and judicial branches of government) shall be subject to, and
comply with, [CERCLA] in the same manner and to the same extent . . . , as
any nongovernmental entity, including liability under [§ 107.]""* The Corps
is therefore potentially liable for response costs to the same extent as a non-
governmental operator.

Any entity that arranged for the disposal of hazardous substances at Erie
Pier would also be liable as a PRP under § 107(a)(3) in the event of a release
or threatened release. The most common scenario of arranger liability is
when a generator of waste hires a transporter to haul that waste."” For exam-
ple, if a private dredging company arranged to have the dredged materials it
generated transported to Erie Pier, it would be considered an arranger. A
generator is liable for response costs even if there is no proof that the gen-
crator’s waste was released, Liability may be imposed on a generator if its
wastes were disposed of at the site in question and at the time of the release
“hazardous substances ‘like’ those contained in the generator defendants’
waste were found at the site.”"

Finally, in limited circumstances, entities that transported the dredged
materials to Erie Pier could be considered PRPs under § 107(a)(4). The mere
transport of hazardous substances to a site is not enough to trigger CERCLA
liability. The Third Circuit has held that a transporter must either select the
disposal facility or site or “actively participate[] in the disposal decision to
the extent of having had substantial input into which facility was ultimately
chosen.”"" For example, if a private dredging company chooses Erie Pier as
the disposal site and then contracts with a trucking company to transport that
material to Erie Pier, the trucking company would not be a PRP. However,
if the trucking company selects Erie Pier for the dredging company or
actively participates in the selection of Erie Pier it might become a PRP.

2. Hazardous Release Occurs after Erie Pier is Closed

If a release or threatened release of a hazardous substance occurs after
Erie Pier has been filled to capacity and operations cease, the PRPs would

“42 US.C. § 9620(a)(1).

“Applegate, supra note 143, at 194,

“U.S. v. Monsanto, §58 F.2d 160, 170 (4th Cir. 1988).
“Tippins Inc. v. USX Corp.. 37 F3d 87, 94 (3rd Cir, 1994),
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remain the same. The Port Authority is still the owner of Erie Pier. Anyone
who arranged for the disposal of hazardous substances or transported such
substances to Erie Pier would qualify as a PRP. And even though the Corps
of Engineers is no longer operating the Erie Pier facility, CERCLA liability
extends to “any person who at the time of disposal of any hazardous sub-
stance owned or operated any facility at which such hazardous substances
were disposed of """

If hazardous substances migrate from Erie Pier and contaminate nearby
property, the landowners would likely blame the Corps of Engineers, as the
designer and operator of the CDF, for their misfortunes. As mentioned
above, in general, the doctrine of sovereign immunity protects the United
States and its federal agencies against lawsuits in federal court without its
consent.' The Federal Tort Claims Act (FTCA), however, waives federal
governmental immunity for the negligent or wrongful act or omissions of
federal employees occurring within the scope of their employment “in the
same manner and to the same extent as a private individual under like cir-
cumstances.”""™ Only claims “for injury or loss of property, or personal
injury or death” may be brought against the federal government under the
FTCA and the only remedy is money damages.'"

The FTCA is a limited waiver of sovereign immunity, however. There are
several exceptions to the waiver that, if met by the government, prohibit liti-
gation by injured parties. The FTCA exception most relevant to the discussion
of liability at Erie Pier is the “discretionary function™ exception. The FTCA
bars “Any claim . . . based upon the exercise or performance or the failure to
exercise or perform a discretionary function or duty on the part of a federal
agency or an employee of the Government, whether or not the discretion
involved be abused."* To receive the benefit of the discretionary function
exception, the government action must (1) “involv[e] an element of judgment
or choice™ and (2) be based on considerations of public policy.” The excep-
tion, however, does not “apply when a federal statute, regulation, or policy
specifically prescribes a course of action for an employee to follow.""*

Even if a hazardous release was the result of a design or construction fail-
ure at Erie Pier attributable to the Corps, injured parties would be unlikely
to clear the discretionary function hurdle. For example, a New Jersey district
court in 2007 ruled that the discretionary function exception barred the

42 US.C. § 9607(u)(2).

"“'Susan Randall, Sovereign Immunity and the Uses of History, 81 Nen, L. Rev, 1, 8 (2002).
™28 US.C. § 1346(b).

“Id.

“Id. § 2680(n).

LLS. v. Gaubert, 499 U.S. 315, 323 (1991).

“Berkovitz by Berkovitz v. U.S., 486 U.S, 531, 536 (1988),
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claims of a property owner whose basement flooding was allegedly caused
by a CDF's improper drainage system."” The court stated that Congress
intended to confer discretion on the Corps with respect to the placement and
design of CDFs and, “in the absence of specific directives from Congress,
the court can find no grounds for holding anything other than the design of
the [National Park CDF] was completed pursuant to the discretionary grant
from Congress, which is immune to suit.™™ The Corps has exercised simi-
lar discretion in its design, construction, and operation of Erie Pier and is
unlikely to be held liable for its actions at the facility.

3. Release of Hazardous Substance at a Beneficial Use Project Site

Because dredged materials will be processed at Erie Pier for use in bene-
ficial use projects, there is a possibility that contaminated materials may
come to rest somewhere else. While the operators of Erie Pier are sure to
make every effort to remove contaminants and heavy metals, they cannot
completely eliminate the risk that some hazardous compounds may remain.
Even though the Port Authority and the Corps would neither be the owner
of that beneficial use site or the operator, there is a possibility they could be
seen as having arranged for the disposal of that dredged material.

As illustrated by these various scenarios, the Port Authority is exposed to
a significant amount of risk. As the owner of the facility, it could potential-
ly be on the hook for millions of dollars in clean-up costs. Luckily, CER-
CLA bars recovery for “response costs or damages resulting from a federal-
ly permitted release.”” A “federally permitted release” includes “discharges
in compliance with a legally enforceable permit under § 404 of the Federal
Water Pollution Control Act.”'™ As long as the dredged material was placed
at Erie Pier or at a beneficial use project site pursuant to federal permits, all
parties should be shielded from CERCLA liability.

However, § 107(j) does not shield the Port Authority and the Corps from
liability “under any other provision of State or Federal law, including com-
mon law, for damages, injury, or loss resulting from a release of any haz-
ardous substance or for removal or remedial action or the costs of removal
or remedial action of such hazardous substance.”'” If a release were to occur
at Erie Pier or a beneficial use site, lawsuits could be filed by environmen-
tal groups for the resulting violations of the Clean Water Act or state envi-
ronmental statutes or by private citizens for personal injury or property dam-

“See, Williams v. U.S. Army Corps of Engineers, 2007 WL 2261559 (D. NJ. Aug. 2, 2007),
"Id. at *6,

1d. § 9607()).

Id. § 9601(10)(D).
. § 9607(j).
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age. In such cases, liability would turn on the party’s compliance with envi-
ronmental regulations or whether they acted in a negligent manner.

B. Invasive Species

Dredged materials processed at Erie Pier may also be contaminated with
purple loosestrife or other invasive species. Purple loosestrife, a European
plant species, was introduced to the U.S. in the 1800’s." It is an aggressive
invader that disrupts wetlands ecosystems by displacing native plants, which
results in the loss of traditional sources of food and habitat for native birds
and animals.'”” Purple loosestrife is one of the most prevalent invasive
species in the U.S., covering an estimated 400,000 acres of federal land and
costing $45 million annually to control." Purple loosestrife is established in
the Lake Superior region raising some concern that the invasive could be
spread through beneficial reuse of dredged materials processed at Erie Pier.

Restrictions are in place in both Minnesota and Wisconsin to prevent the
further spread of purple loosestrife. For instance, in Minnesota, purple
loosestrife is classified as a “prohibited noxious weed.”'” A permit is
required to “transport along a public highway materials or equipment con-
taining the propagating parts of [noxious weeds].”" It is also unlawful for
any person to “sell material containing noxious weed propagating parts to a
person who does not have a permit to transport that material."”'™

If dredged materials at the Erie Pier processing-reuse facility contained
purple loosestrife seeds or other plant material capable of spreading the
plant, the operators could run afoul of Minnesota law by selling the materi-
al to a person without a permit to transport it. The person transporting mate-
rials obtained from Erie Pier could also be in violation of the law, unless a
permit had been obtained. Such violations would be classified as misde-
meanors,'™ punishable by up to 90 days in prison, a $3,000 fine, or both."

In Wisconsin, purple loosestrife is classified as an “invasive aquatic
plant™™ and a “restricted invasive species.”"™" It is unlawful for anyone to

"Minnesota Sea Grant, Purple Loosestrife, hitp://www seagrant.umn edu/ais/purpleloosestrife (last
visited Oct, 22, 2009),

"Washington Department of Ecology, Nen-native Invasive Freshwater Plants: Purple Loosestrife,
http://www.ecy.wa gov/programs/wg/plants/weeds/aqua009 himl (last visited Oct, 22, 2009).

"Nautional Wildlife Refuge Association, Invasive Species, hitp://nationalwildliferefugeassociation org/
New-issues/invasives himl#TOCO2 (last visited Oct. 22, 2009).

"TMINN. R. 1505.0730.

MINN. STAT. ANN. § 18.82, sub. 1.

TId. § 18.86(3).

"“1d. § 18.87.

“d. § 60903,

Wise. Apmin. Cone § NR 109.07(2).

“d, § NR 40.04(2).
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transport, transfer, or introduce a restricted invasive species in the state.'™
Violations of Wisconsin law, therefore, could occur if individuals purchased
dredged material from Erie Pier for beneficial uses in Wisconsin and the
materials were contaminated with purple loosestrife. However, this regula-
tion “does not apply to a person who transports, possesses, transfers, or intro-
duces a restricted invasive species . . . if the [Department of Natural
Resources] determines that the transportation, possession, transfer, or intro-
duction was incidental or unknowing and was not due to the person’s failure
to take reasonable precaution.”"™ As long as the operators of the Erie Pier pro-
cessing-reuse facility take reasonable steps to prevent the contamination of
dredged materials with purple loosestrife, they and their customers would be
protected from liability in Wisconsin. Even without this immunity provision,
the liability risk for spreading an invasive species in Wisconsin would be
quite small. While a permit must be obtained from the Department of Natural
Resources before introducing a nonnative aquatic plant into the waters of the
state," violations of this permit requirement are subject only to a $200 fine."’

The Erie Pier Management Plan recognizes the need for noxious weed
management. Because dredged materials at Erie Pier may contain noxious
weed propagating parts, the Management Plan states that permits will be
obtained before materials are moved from the facility.'" An operational plan
and best management practices system will also be developed with input
from the state management agencies to prevent the spread of purple looses-
trife and other noxious weeds."™ These actions should ensure that operations
at Erie Pier are conducted in accordance with both states’ invasive species
laws. As a result, the liability risk is quite low.

VI
TURNING THE ERIE PIER CDF OVER TO
THE LOCAL SPONSOR

A. Procedure

Although the Corps of Engineers is responsible for designing, construct-
ing, and operating CDFs, when the facilities reach capacity, management is
turned over to the local sponsor. When a traditional CDF is filled to capaci-
ty, the local sponsor receives title to the facility and must maintain the facil-

"1d. § NR 40.05(3)(n).

“Id. § NR 40.05(3)(b),

Wisc. STAT, ANN, § 23.24(3)(a).

“Id. § 23.24(6)(0).

"Erie Pier Mgmt. Plan, supra note 6, at 22,
"™Id. at 22-23.



April 2010 Converting the Erie Pier 227

ity in the future. In addition, the local sponsor must continue to abide by the
terms of the written agreement entered into by it and the Corps prior to con-
struction.' Once the facility ceases operations, the local sponsor may trans-
fer title to the CDF to another entity, but only if the Secretary of the Army
has approved the transferee’s intended future use of the CDE."

Unfortunately, the Rivers and Harbors Act does not offer any guidance as
to what types of post-disposal uses may be approved by the Secretary. It is
therefore helpful to look at non-statutory materials that provide local spon-
sors guidance on this issue. The Corps and the EPA have issued various
reports that suggest potential post-closure uses for a CDF, In 2003, these
agencies issued a report that specifically addressed Great Lakes CDFs, stat-
ing that any post-closure uses must be compatible with the environmental
integrity and function of the facility."” While the report did not define “envi-
ronmental integrity,” it did provide examples of post-closure uses that have
been approved by the Secretary of the Army. Those uses include: port and
waterfront expansion, development of recreational areas, new or expanded
marinas, and wildlife refuges.” These are only suggestions, as the local
sponsor must determine the ultimate use of the filled CDF.

The Great Lakes Critical Programs Act of 1990 also authorizes the EPA,
with the Secretary of the Army, to develop and implement management
plans for every Great Lakes CDF." These plans identify anticipated use and
management of the CDF site over a twenty-year period, including termina-
tion of dumping at the site, need for site management, and pollution con-
trol."* These twenty-year plans must identify a schedule for review and revi-
sion that must happen at least five years after its initial adoption, and every
five years thereafter."” Therefore, it appears that in addition to considering
the suggested post-closure uses of the CDF and maintaining the environ-
mental integrity of the facility, the local sponsor must also adhere to this
twenty-year plan when terminating dumping at the site.

B. Case Studies

The Times Beach CDF, located on Lake Ontario near Buffalo, New York,
was originally constructed to hold dredged materials from a nearby chan-

"33 US.C. §1293a(c)(4).

d. at § 1293a(f).

1.8, Army Cores or Exa'rs & U.S. Exvri. Prot. AGENcY, GREAT LAKES CONFINED DIsrosAL
Faciumus 11 (2003),

d,

“Great Lakes Critical Programs Act of 1990, 101 PL. 596, §104, 104 Stat. 3000, 3003 (1990),

FIIUSC§ 1268(11(C).

“1d, ot § 1268(c)(11 (D).
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nel."” This facility was only used for four years before it was turned into the
Times Beach Nature Preserve.' This short operation period was due to stud-
ies that showed significant contamination of plants and animals in and near
the CDE." The leftover dredged material was subsequently used for wetland
creation, and vegetation occurred via natural colonization.”™ Although this
CDF was successfully converted into a nature preserve, on-going monitor-
ing is still conducted by the local Audubon Society chapter and by a
Waterways Experiment Station near the preserve.”

Dike 14 is located a few miles east of downtown Cleveland, Ohio™ and
its local sponsor is the Cleveland-Cuyahoga County Port Authority.™ The
Dike 14 CDF reached capacity in 1999 at which time numerous species of
birds, butterflies, plants, and mammals were identified at the site.™ With this
in mind, the EPA provided funding for environmental testing and brown-
fields assessment to facilitate the conversion of Dike 14 into a public access
site.”™ Once the testing was completed and the land found to be suitable for
public use, the Ohio Department of Natural Resources conducted an exten-
sive evaluation to survey the preferences of local stakeholders for the post-
disposal uses of the Dike 14 CDF land."™ This evaluation was completed
over eight months during which close to 2,000 interviews with local resi-
dents were conducted, small and large group meetings were held, and spe-
cial events planned to determine what the public wanted to see happen with
the site.”” Based on this research and cooperation from the public, an advi-
sory group was formed to develop a plan for the future use of the CDF.™"
Eventually, the CDF was turned into a nature preserve which provides habi-
tat and public access to Lake Erie.”™

“ULS. Army Corps of Engr’s, Times Beach CDF, NY, USACE.ARMY MIL, hitp:/fel erde.usace army.mil/
dotw/budm/factsheets cfm?Topic=&Id=NYTimes (last visited Aug. 27, 2009) [hereinafter Times Beach
CDF].

“Great Lakes Comm'n, Confined Disposal Facilities Fact Sheet, GLC ora, hup://www.gle org/
dredging/outreach/edffs himl (lust visited Aug, 27, 2009),

“Id.; Times Beach CDF , supra note 198,

1.

“d,

"Dike 14 Nature Preserve, Homepage, hitp://www dike 14.0rg/ (lnst visited Aug, 25, 2009).

"Earrit Day Coat, Conpnen DisrosaL Faciumy (CDF) Dike 14 CLeverLanD, Onio 2, available at
hitp:/iwww dike 14.0rg/ (last visited Aug. 25, 2009).

"“Dike 14 Nature Preserve, supra note 204,

“Id.

OO DEPT, OF NATURAL RESOURCES, GOALS Fok Dike 14 | (2002),

Id,
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“Dike 14 Nature Preserve, supra note 203,
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vl
INTERSTATE COMPACTS

An interstate compact between the states utilizing the Erie Pier CDF
could address many of the legal issues involved in both the reuse and long-
term storage of dredged materials. Interstate compacts are agreements
between two or more states to act or refrain from acting in a certain way.
According to the legal encyclopedia Corpus Juris Secundum, interstate
compacts are similar to contracts in that there must be an “ascertainable
agreement or arrangement to which the parties have manifested mutual
assent.””"" This mutual assent is often, although it does not have to be, shown
by statutes with similar or identical language that are entered into by both or
all of the states involved. Historically, compacts were used to make agree-
ments concerning boundaries. As time has gone on, the utility of interstate
compacts in solving regional issues has been recognized and they are now
commonly used for taxation agreements, port creation and maintenance,
water allocation, and child custody.”

A threshold question in considering an interstate compact would be
whether it would require Congressional consent in order to be constitution-
al. Congressional consent for interstate agreements is required under the
Compact Clause of the U.S. Constitution: “No State shall, without consent
of Congress enter into any Agreement or Compact with another State.” This
seems like a pretty cut-and-dry statement that any interstate compact would
require Congressional consent, but the Supreme Court, over time, has found
that some compacts do not require Congressional consent. The Supreme
Court has declared that Congressional consent is only required when the
compact alters the balance of powers between the states and the federal gov-
ernment.”” Basically, if a compact involves functions that a state already
performs unilaterally, then it does not require congressional consent.

The most important Supreme Court opinion concerning congressional
consent is U.S. Steel v. Multistate Tax Commission.’" The case involved an
agreement between states to determine the tax liability of multi-state tax-
payers, and to encourage uniformity in state tax laws. The Supreme Court

"Compacts and Agreements Between States, B1A C1.S. States § 68,

“See e.g. Boundary Compact Between Michigan, Wisconsin and Minnesota, Mici, STat. Anx,
§2.201 et seq. (Establishing the boundaries between the states); New York-New Jersey Port Compact of
1921, 42 Stat, 174 (1921) (establishing a port district in the New York City and New Jersey metropoli-
tan area and a joint agency to provide transportation, terminal, and other port functions); Columbia River
Gorge Compact P.L.. 99-663 (establishing an agency to govern the planning and development of the area
around the Columbia River); La Plata River Compact, 42 Stat. 796 (apportioning the water of the river
between Colorado and New Mexico),

“Virginia v. Tennessee, 148 U.S, 503 (1893).

LS. Steel v, Multistate Comm’n., 434 U.S. 452 (1978).
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laid out a function test, which examines interstate compacts in three ways.
First, does the compact authorize the states to exercise any new powers other
than those they could already exercise? If yes, than the compact is invalid.
Second, does the compact delegate the states’ sovereign power to the com-
mission? Again, if yes, the compact is invalid. And third, does the compact-
ing state retain its ability to adopt or reject the rules and regulations devel-
oped by the commission and to withdraw from the compact at any time. If
the answer is no, then the compact is invalid. In essence, if compacts
encroach on or interfere with the authority of the federal government, they
must be consented to by Congress or are void.

A different, categorical test was laid out in another Supreme Court case,
Northeast Bancorp v. Board of Governors of Federal Reserve System,
wherein the first question asked is whether the agreement is even a compact
that would fall under the Compact Clause of the Constitution.”™ In that case,
the Supreme Court established five indicia of a compact: reciprocity, actual
cooperation, a joint or regional organization, conditional statutes, and
restriction on unilateral repeal or modification.™

To determine whether Congressional consent would be required in the
case of a compact with respect to the Erie Pier CDF, it is useful to look at
compacts that did and did not require consent to determine which subjects
are considered part of the states’ realms. Congressional consent has been
required with respect to intrastate medical marijuana agreements,"" the
Great Lakes Basin Compact;"” and the Washington Metropolitan Area
Transit Authority.”" The compact in dispute in U.S. Steel case, however, did
not require congressional consent because each state retained authority,
under the interstate agreement, over their own states’ taxation actions.”" Nor
was congressional consent required for a boundary line agreement between
the Virginia and Tennessee™ or a multi-state agreement dealing with state
enforcement of traffic citations.”*' The Great Lakes Charter, a multi-state
agreement, also lacks congressional consent, but is nonbinding.

“Northeast Bancorp, Inc. v. Bd. of Governors of Fed. Reserve Sys., 472 U.S. 159, 175 (1985).

Wid.

“"Gonzales v. Raich, 545 U.S. 1, 32 (2005) (production of marijuana would implicate interstite com-
merce).

“Sonya Palay, Muddy Waters: Congressional Consent and the Great Lakes-St, Lawrence River Basin
Water Resources Compact, 36 Hastinas Const. L.Q. 717, 728-30 (2008) (the Compact affected non-
compacting states, involved U.S.-Canada relations, and dealt with the navigability of public waterways).

“*Wash. Metropo. Area Transit Auth, v. One Parcel of Land in Montgomery County, Md., 706 F.2d
1312, 1317 (4th Cir. 1983) (management of transportation issues had a substantial impact on interstate
commerce),

“ULS. Steel v, Multistate Tax Comm'n, 434 U.S. 452, 472 (1978).

“Comm’r of Virginia v, Tennessee, 148 U.S, 503, 521 (1893).

“IState v, Kurt, 802 S.W.2d 954, 955 (Mo, 1991).



April 2010 Converting the Erie Pier 231

Obtaining Congressional consent is relatively straightforward: often
Congress simply passes a resolution stating that they consent to the agree-
ment. Congress does have the right to attach certain conditions to the agree-
ment that must be followed. Congress may give consent in three ways: it can
be implied by subsequent state and federal action even when there is no spe-
cific legislative act; it can be explicitly given after the fact by enacting leg-
islation that specifically recognizes and consents to the compact; and it can
be given preemptively when Congress passes legislation that encourages
states to adopt compacts to solve particular problems.”

It is probable that any compact entered into between Minnesota and
Wisconsin would require Congressional consent. The compact would touch
on federal concerns and would not involve actions that the states could per-
form on their own. The compact would implicate interstate commerce because
dredging the channel affects shipping in the Duluth-Superior port. The com-
pact would also implicate water quality and the CWA because dredging chan-
nels involves the “navigable waters”™ that fall under CWA jurisdiction, some of
the dredged material is potentially contaminated, and the treatment of the
material could affect water quality or require permitting under the CWA.

Perhaps the most analogous compact to the one Minnesota and Wisconsin
would enter into, albeit on a different scale, is the Port Authority of New
York-New Jersey Compact of 1921 (New York-New Jersey Compact) that
created the New York Port Authority to deal with transportation and harbor
issues between New York and New Jersey. Prior to the establishment of the
Compact, facilities of the Port of New York were “cumbersome and inade-
quate” and the resulting delays and high costs were causing cargo and pas-
sengers to be diverted to other ports.” While many of the continental trunk
lines terminated in New Jersey, most of the ocean-going traffic landed in
Manhattan and Brooklyn.”* New York and New Jersey negotiated the agree-
ment that lead to the New York-New Jersey Compact in order to coordinate
the terminal facilities throughout the port district and administer them as a
unit.**

The Port Authority of New York-New Jersey was the first bi-state agency
ever created utilizing the Compact Clause.” Today, the Port Authority of
New York-New Jersey manages and maintains the bridges, tunnels, bus ter-

8ee, COUNCIL OF STATE GOVERNMENTS —NATIONAL CENTER FOR INTERSTATE COMPACTS,
CONGRESSIONAL CONSENT AND OTHER LEGAL IS5UES, available at http://online nwi.org/site/DocServer/

Congressional_Consent__Legal_Issues.pdf?doclD=703 (last visited Sept. 1, 2009),

INVY. v, Wilcox, 189 N.Y.S. 724,725 (N.Y. Sup. 1921).

.'.'lId

“ld.

“Port  Authority of New York-New Jersey, Overview of Facilities and  Services,
hitp://www panynj.gov/about/facilities-services html (last visited Nov, 6, 2009),
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minals, airports, ferries and the harbors in New York City and northern New
Jersey. The harbor that the Port Authority manages is the largest port com-
plex on the East Coast and includes seven cargo terminals.™’

Although the New York-New Jersey Compact did receive Congressional
consent,” its constitutionality was challenged almost immediately by the
City of New York.” New York City argued, among other things, that the
Compact was unconstitutional because the Legislature of New York had sur-
rendered its sovereignty, or a part of it, and delegated “exclusive legislative
functions™ to the State of New Jersey.™

The New York Supreme Court of New York County stated that it is “well
established that subject to the approval of Congress any two states may enter
into a joint adventure to promote the common welfare of their citizens."""
As long as the sovereign rights of the citizens of each state are preserved,
“no question can be raised as to the validity of the compact."*" The New
York-New Jersey Compact authorized the Port Authority to develop rules
and regulations consistent with the U.S. and the state constitutions “for the
improvement of the conduct of navigation and commerce.™" Such rules and
regulations became binding and effective only when authorized by the
Legislatures of both states.”” The Court found that the states have merely
agreed to cooperate under the terms of the Compact and that “New York has
parted with none of its sovereign rights, nor relinquished the control over
any property belonging to the people of New York."" The Compact, there-
fore, was constitutional.

v
CONCLUSION

The legal challenges posed by the operation of a processing-reuse facili-
ty at Erie Pier suggest that federal guidance and/or an interstate agreement
is necessary to address equity with regard to placement of materials, stan-
dards for beneficial use of dredged materials, and long-term management
and liability. Despite the bi-state nature of the Duluth-Superior Harbor and
dredging operations in Lake Superior, the burdens and benefits associated

U, Seaport, hup/iwww. panynj.gov/Doing BusinessWith/seaport/huml (last visited Sept. 4, 2009),
42 Stat. 174 (1921).

See, NUY. v, Wilcox, 189 N.Y.S. 724 (N.Y. Sup. 1921).

“1d. at 725.

“1d.

d.

Id.

.

“Id, at 727,
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with operation of the Port and with the Erie Pier CDF are currently not
shared equally between Minnesota and Wisconsin. Although Erie Pier is
located entirely within Minnesota, any attempt by Minnesota to control the
placement of materials is likely to run afoul of the dormant commerce
clause. While the Corps, as a federal agency, has greater flexibility with
respect to placement of materials in the CDF, a bi-state compact may pro-
vide belter solutions to effective operation of the Erie Pier processing, stor-
age, and recycling facility.

As the Corps moves forward with its conversion of the Erie Pier CDF from
a disposal facility to a processing-reuse facility, the agency should work with
the states and the local sponsor to develop guidelines for placement, process-
ing, and beneficial reuse of dredged materials to ensure equitable allocation of
space within Erie Pier and full utilization of the dredged materials. The Corps
could facilitate this process in two ways. As mentioned earlier, the Corps
could include equity provisions in future management plans for Erie Pier and
other dredging permitting guidance. If Minnesota and Wisconsin desired a
more formal mechanism, the Corps could enter into a Memorandum of
Agreement with the states to establish similar decision-making guidelines.

As part of the above process or independently of the Corps, the states
should consider developing joint guidelines for beneficial use of dredged
materials from Erie Pier. The joint guidelines could then be incorporated
into the decision-making and permitting processes of the individual state
agencies in accordance with existing state and federal laws. This type of
informal interstate cooperation is not much different from how Erie Pier is
currently managed. There are some obvious benefits to this approach.
Informal cooperation does not require significant investments of time or
state resources towards negotiating and drafting formal agreements.
Informal cooperation also avoids the specter of federal intervention, since
Congressional consent is not needed. Informal interstate cooperation can
often provide solutions to issues that are better tailored to the needs of the
region, as the problems are examined and evaluated on a local level ™

Informal cooperation, however, has its limitations. Informal agreements
and guidelines do not have the force of law that an interstate compact does.
In addition, Minnesota’s long-term liability concerns, because they will arise
after the Corps has ceased operations at the Erie Pier CDF, cannot be ade-
quately addressed through management plans or an agreement with the
Corps. Furthermore, the maintenance of navigation channels and the dis-
posal of the dredged materials is not simply a local issue, but a state, region-
al, national, and international issue.

“See Stephen David Galowitz, Interstate Metro-Regional Responses to Exclusionary Zoning, 27
REAL ProP. PrOB. & Tr. J. 49, 132-33 (1992).
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Given the lengthy process and resource-intensive nature of interstate
compacts, it will be more cost-effective to negotiate a compact, not just for
Erie Pier, but for the entire Duluth-Superior Harbor, A compact similar to the
Port Authority of New York-New Jersey Compact of 1921 would provide
the states with an opportunity to think beyond the operation of the Erie Pier
processing-reuse facility. A Duluth-Superior Harbor Compact could be a
mechanism through which to improve the governance structure and plan for
the future development of the entire Harbor.

A Duluth-Superior Harbor Compact is not a radical, or even an original,
idea. In 1976, the Minnesota and Wisconsin Legislatures authorized the cre-
ation of the Interstate Port Authority Commission to “develop a plan for the
merger of the port authorities at Duluth, Minnesota and Superior,
Wisconsin.”*"” The Commission found that the creation of an interstate port
authority would have several advantages, including enabling the provision
of better shipping services and improving industrial planning and promo-
tion.”™ Unfortunately, the Commission was unable to resolve the difficult
question of how an interstate port authority would be financed by the two
states and recommended that the legislatures take action to merge the two
ports “only when so requested by the cities of Duluth and Superior,””

An effort to revive the idea of an interstate port authority in the mid-
1980's also failed to gain traction.” Given the current economic climate and
the myriad challenges facing state governments, it is probably no more fea-
sible to pursue an interstate compact for Erie Pier today than it was twenty
years ago. The idea, however, should not be dismissed out of hand. Although
interstate compacts are time-consuming to negotiate and adopt, Wisconsin
and Minnesota do not have to start from scratch. The Interstate Port
Authority Commission’s report includes model language for a suggested
compact and enabling legislation.”' The interstate compact process would
provide a mechanism for the delineation of the roles and responsibilities of
the various entities involved in operations at Erie Pier and potentially the
Port. Through the negotiation process, agreement could be reached on lead
agencies, decision-making processes, cost-sharing, and liability. Most
importantly, an interstate compact could resolve the equity issues between
Minnesota and Wisconsin with respect to Erie Pier and the Port, thereby
reducing the chance that one state carries a larger burden than the other.

TINTERSTATE PORT AUTHORITY COMMISSION, FINAL REPORT TO THE LEGISLATURES OF THE STATES OF
MINNESOTA AND WISCONSIN, 4 (1976).

“Id, m 2,

“ld. m 3,

“E-mail from Davis Helberg, former director of the Duluth-Superior Port Authority, to asuthor (Jan.
12, 2010, 1:36:07 AM CST) (on file with author).
Y1See generally, Interstate Port Authority Commission, supra note 238,
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